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ZSRBERT E, MARKS 


Ko, 
Mx. Ben F. Waple, Secretary Si 
Federal Communications Commission 
Washington, D.C. 


Attention: Mr. Edward Brown 


Re: Community Antenna Television-— 
Byeaeve Cuvievision, snc. 


“KiRO, Inés (KIRO-TV), Seattle, Washington 
Dear Mr. Waple: 


| 

We enclose a copy of a letter from KIRO, inc. , 
as Licensee of KIRO-TV, Seattle, Washington, to Everett 
Cablevision, Inc., operator of a CATV system in Everett, 
Washington, dated November 8, 1966, and a response thereto 
from Everett Cublevision dated November 22. These lctters 
concern a dispute respecting the interpretation of the 
Commission's program exclusivity rule because the Everett 
CATV system carrics KIRO-TV, Seattle, and KVOS-TV, Lel- 
Lingham--both of which are affiliated with the CB 
television network. | 


In the KIRO, Inc. letter of November S$ it was 
explained that KIRO-IV pxovides a principal community 
signal to Everett whereas KVOS-TV provides only al 
Grade A signal and pursuant to the order of priority 
of television stations recited in 74:1103(a) and 91:559(a) 
and the nonduplication provisions of 74:1103(e) and 
91:559(e) of the Commission's Rules, the station pro- 
viding a principal community signal is entitled to program 
exclusivity vis-a-vis a station providing a Grade A signal. 


As will be noted in the November 22 response 
of Everett Cablevision, it is asserted that both KVOS-TV 
and KIRO-TV claim a Grade A signal to Everett. This is 
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inconsistent as concerns KIRO-TV as is reflected in 
the Commission records and asserted in the KIRO 
letter. } 


We respectiully vequest that the Commission 
jnform both Everett Cablevision and KIRO, Inc. of their 
respective rights and obligations as concerns the carriage 
of KIRO-EV and the nonduplication protection to which said 
station is entitled. 


A prompt response to this request will be 
most appreciated. 


Please ~communicate with us if you have any 
questions. 


Very truly yours, 


WILKINSON CRAGUN /ARKER 
EE 


[bre 


By: Robert W- Barker 


ec: Mr. Walter Nelskog, President 
Everett Cablevision 
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Lloyd E, Cooney 
ative Vice~President 
Inc. 
Queen 4émne Avenue, Norta 
ttle, Washington 938109 


Dear Mr. Cooney: 


This Letter 
Your xsequesi 


in seply to 


1966. 


A-5 


TeccpHonc: ALPINE G-317% 


DROADWAY ‘AVENUE, EVCRETY. WAGHINGTON 


November 22, 1966 


your request dated November 8, 


conceras nuconm-cuplication of programs trans@= 


mitted by KVOS-2V of Bellingham, Washington and carried jon 


Everett LV Cable, 


We have checked the Coverage & 


3c es 


KVOS-TV and find you both ciaining 


area, 


May we respec 
and Authority, Sub-paxt K Sub 
TO PROGRAM EXCLUSIVITY.  éunj 
in Grade B or higher priority 
shall uson request of scation 
the station's exclusivity as a 
priority errwxEUT NOT AGAINST 


™” mc $ Cay 
tnereiorc, in orcer 


mentioned memorandua, we 
noneduplication request. 


Ws/an 
CC: Ben Waple, Secrotary 


efully refer you to 
Federal Commimications Commission Memorandum on 
Section “e%,.. 
such system which operat 
contcer of any comnerciaz* 
licensee or permittee, Main: 
program cuTiet against 2° 
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to prop 
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JOEL H. LEVY ra : 
ROOERT B. JACOB! January 24, 1967 


RONALO A, SICGEL 


Mr. Ben F. Waple 

Secretary 

Federal Comraunications Commission 
Washington, D. C. 20554 


Dear Mr. Wapie 
o£ ! 
This is with reference co a letter dated December 5, 1956, addressed 


to the Coe by Robert W. Barker, Esq., in behaii of KIRO, 
Inc. concerning corriage by CATV eas in Edmonds and Everett, 


Washington, of Stations KIRO-TV and KVOS-TV. By this letter, KIRO, 
Inc. requests non-duplication protection as against KVOS- TV. 


On January 3, 1967, Station KVOS-TY, by i its attorney, submitted a 
letter co the Coramission statin pos ion with respect to the Station 
KiRO-? t waved again is the position of ‘Station KVOS-TV 
thaz the le 2Vi in es areas aas no hicher priority than that 
ox Station = and, under these c:rcumstances, Station! KiRO-TV 
is not entitled to non-cupiicetion provectt nas ela: sed to Station XVOS-TV. 
Statior. XTR RO-EV does not ser the signal 
contemplated 6 =! 
out thet Sratio 
Everes: in order to cvercome . 
| 

In its letter of eae 3, 1967, Station XVOS-TV recuested vazz the 
Commission take no curther actor. in connection with the matter raised 
by Station KIRO-T “y+3 letter of December 5, 1966, to and includixg 
February 6, 1957, so that it could have the opportunity to make tne 
necessary engineering showing in support of its position. Station KVOS-TV 
now reques<s that the Commission extené this time and take no further 

in this matter for an additional <5 days to and including March 23, 

nat Station SEES may Gave an opportunity to make 4 


prover Sioa 


January 24, 1967 


grounds for this request are as follows. On January 19, 1967, 
the Commission released its decision (FCC 67-34) in Docket Nos. 
14895, 15233 and 15971, in which it generally denied reconsideration 
of the Second Resort ahd Order (2 FCC 2d 729) but modified and 
clarifice some oz the detaiis of the CATV Rules. The Commission, 
in its decision, dealt with the nature of the engineering showing 
necessary to demonstrate that a particular television station does not 
serve a community with the signals contemplated by the Commission's 
propagation curves. In view of this decision, tation KVOS-TV will 
need 2dditional time within which to reevaluate the nature of its planned 
engineering showing. Station KVOS-TV would be unable to complete 
its engineering study within the time previously requested. 


It is, tierefore, ressectfully requested that the Commis sion take no ° 
sxther action with regard to the Station KIRO-TV request ior an additional 
45 days from February 6, 1967, to and including March 23, 1967, so that 
sation KVOS-TV may'have the opportunity to make the showing required 
by the Commission in support of its position in this proceeding. ~~ 


Very truly yours 


Paul Dobin 


Robert W. Barker, Esq. 
1616 H Street, N.W., Washington, D.C. 20006 
Mr. Walter Neskog, 
1305 Third Avenue, Seattle, Washington 98101 
Edward Brown, Esq. 
Room 7522, Federal Communications Commission, Washington, D.C, 


WILKINSON, CRAGUN & BARKER 
LAW OFFICES 


GRNEST L. WILKINSON 1616 H STREET, N. W. 


JOHN W, CRAGUN 

GLEN A. WILKINSON 
ROBERT W. BARKER i 
ROCCO C, SICILIANO i 


WASHINGTON, DO. c. 20006 


NATIONAL 8-4400 
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Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D.C. 


Re: KIRO, Inc. (KIRO-TV) -- 
Everett Cablevision, Inc. 


Dear Mr. Waple: 


This is to respond to recent correspondence 
dated January 3 and January 24, 1967, addressed to) the 
Commission by Paul Dobin, Esq., on behalf of KVOS-V, 
Bellingham, Washington. That correspondence concerns 
a request by KIRO, Inc., as licensee of Station KIRO-TV, 
Seattle, Washington, for program exclusivity protection 
on a CATV system operated by Everett Cablevision, Inc., 
in Everett, Washington. This system currently carries 
KVOS-TV and KIRO-TV, both of which are CBS affiliates. 


KIRO has asserted in correspondence dated 
December 5, 1966, to the Commission that it provides 
a predicted principal community signal and KVOS-TV 
only a Grade A signal to Everett. This is borne | 
out by the data on file with the Commission. KVOS- 
Ty does not rebut this contention but asserts that 
the Commission should defer ruling until KVOS has, 
had an opportunity to make a showing of actual field 
measurements of the KIRO signal in Everett, relying on 


. the Commission's decision in Mohawk Valley, FCC 66-997 


(December 9, 1966). | 
| 
KVOS apparently is going to attempt to | 
show the Commission that field measurements in the 
concerned community will reveal that KIRO-TV 
does not place an actual principal community signal 
over Everett in spite of the fact its predicted 
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principal community signal covers this community. 
KVOS relies on the fact that KIRO operates a trans- 
lator under Commission authorization to improve its 
ice. We submit that KVOS has misconstrued the Com- 
mission's decision in Mohawk Valley and seeks to 
extend it far beyond its intendment. We submit 
this is made clear by the Commission's Memorandum 
Opinion and Order directed to petitions for re- 
consideration of its Second Report and Order (FCC 
67-34, released: January 16, 1967). We strongly 
urge that the Commission not extend its Mohawk 
decision to the present different type of situation. 
We respectfully request that the Commission require 
that the Everett CATV system afford KIRO-TV non- 
duplication protection vis-awvis KVOS-TV. 


gh ft RITE NG ee ly IDES 


Generally, the Commission's entire television 
allocation scheme is based upon predicted, not measured, 
contours. KVOS is now asking the Commission, based 
upon a distorted interpretation of Mohawk, to permit 
actual measurements to replace predicted coverage in 
any instance where predictions may be challenged. Its 
principal reason for urging the scrapping of predicted 
contours is that KIRO in a good faith effort to improve 
its existing VHF signal to portions of its principal 
city service area sought and obtained permission to 
install a UHF translator. . 


We believe that KVOS is extending Mohawk 
far beyond its intention. We believe that if KVOS's 
position were adopted, great confusion and difficulty 
for the Commission would result. 


We submit that the Commission's Mohawk 
decision, which allows the use of measured contours in 
lieu of predicted contours of a television station's 
signals in determining the applicability of the Commission's 
CATV rules is restricted by the Commission to a determi- 
nation of the television station's actual Grade B contour 
and relates exclusively to the Commission's carriage 
rules and not the question of nonduplication. 


Mr. Ben F. Waple 
Page Four 
March 9, 1967 


: 
The Commission did not address itself to a situation 
where a station is entitled to carriage but requests 
program exclusivity protection because its predicted 
signal is of a higher priority than the signal of the 
station from whom it is seeking protection; and the: 
question before the Commission in the instant proceeding 
is not whether KIRO-TV places a predicted or measured 
Grade B signal over Everett but whether KIRO-TV 
places a principal community signal over said 
community. 

The Commission’s Memorandum Opinion 

and Order (FCC 67-34) in reconsideration of its 


Second Report and Order again referred to footnote | 
40 of paragraph 68 Of Said Second Report and Order | 
which is the basis for the KVOs request that it 


be permitted to submit to the Commission measurements 
as to whether KIRO-TV places an actual principal 


community signal over Everett. | 
4 | 
The Commission discussion of the exception 
contained in footnote 40 is restricted to the measure- 
ment of a television station's Grade B contour and 
relates exclusively to the question of carriage. 
The footnote 40 exception is not mentioned in the 
portion of the Commission Opinion relating to non- 
duplication. 


In this connection, the Commission observed 
in footnote 6 to paragraph 12 in referring to this | 
exception as follows: 


"However, examination of the question of 
actual signal strength in the community 
or actual contours is necessarily minute 
and often futile, as it is very difficult 
to make a valid showing through measure- 
ments over a sufficiently wide area 

and a long enough period of time. More- 
over, where a community comes within the 


Mr. Ben F. Waple 
Page Five 
March 9, 1967 


predicted Grade B contour of a station, 

the station's signal iS normally readily 
available for reception by the sophisticated 

CATV equipment, utilizing as they do choice 
receiving sites." (FCC 67-34) (Emphasis supplied). 


The Everett CATV system's master antenna is located 
at a choice receiving site, and the KIRO-TV signal 
is extremely good. Therefore, it would appear 

that the question whether KIRO-TV places an actual 
principal community signal into the community 

is academic, since the KIRO-TV signal nowcarried 

by the CATV system is excellent; and Everett is a 
Seattle and not Bellingham suburb. 


It should be noted that KIRO's transmitter 
site is not more than 27.8 miles from the farthest 
side of Everett, while the distance is 59.4 miles 
from the KVOS transmitter to the farthest side of 
Everett. KVOS has done nothing to attempt to improve 
reception of KVOS in Everett while KIRO has been 
extremely diligent in attempting to improve tele- 
vision reception of Everett not just for KIRO but 
also for other Seattle stations. KIRO has spent 
thousands of dollars to install a 1624 watt e.r.p. UHF 
translator, has spent many dollars on antenna promotion 
(including all-channel antennas), has participated to 
a considerable extent in Everett CATV promotion, and in 
short, has performed a far greater service to Everett 
than has KVOS. 


It would appear that a Commission holding 
inconsistent with the KIRO request could lead to 
ridiculous extremes. For example, KIRO concedes that 
there are certain areas in downtown Seattle which 
do not receive a principal community signal. To 
alleviate this problem, KIRO has undertaken the 
expense and effort of establishing translators 
in these areas. These shaded areas are attributable 
to the topography of Seattle. Certainly, the Com- 
mission decision in Mohawk was not intended to be 


Mr. Ben F. Waple 
Page Six 
March 9, 1967 


construed so as to permit unrestricted penetration | 
of outside television signals into the Seattle market 
because a television station may not provide an 
adequate direct off-the-air signal to small areas | 
within the community it is licensed to serve. 
Moreover, because KIRO, a VHF station, has taken 
action to further the public interest by installing 
an authorized translator to supplement its service | 
should not be a basis to permit outside stations to 
invade the Seattle area free from the Commission's | 
nonduplication rules. 


We enclose a computation by the chief ! 
engineer for KIRO, Inc., establishing that KIRO-TV. 
places a predicted principal community signal | 
over Everett, Washington. This is not to concede 
that KIRO-TV does not place an actual principal 
community signal over this community. It is the 
KIRO position that its measured contour is not 
relevant to this proceeding and that it should 
not be forced to undertake the expense and effort 
of conducting measurements for the purpose of 
countering conclusions reached by KVOS as a result) 
of its measurements taken at places determined by — 
its engineers. Any other rule would lead to endless 
collateral detail. It would be contrary to previously 
announced Commission policy. For example, when KIRO 
installed a new modern high-gain antenna, the Commission 
staff advised that predicted and not measured 
contours governed and a map of actually measured 
increased coverage would not be considered by the Conm- 
mission, since it relies solely on predicted data. 
KVOS is urging the reversal of these established 
policies and practices. 


Very truly yours, ~ 


WILKINSON, CRAGUN & BARKER 


By: Robert W. Barker 


Paul Dobin, Esq. 
Counsel for KVOS-TV 
Edward Brown, Esq. 
Federal Communications Commission 
Mr. Walter Neskog, President 
Everett Cablevision 


ENGINEERING STATEMENT 
concerning 
PREDICTED COMMUNITY SERVICE FIELD STRENGTH CONTOUR 


OVER THE COMMUNITY OF EVERETT, WASHINGTON 


Exhibit M5 shows the eight radials and the predicted Grade A and 
Grage B field strength contours originally filed with the Commission 


as part of the KIRO-TV construction permit application. 


In addition to the eight original radials, a new radial is also 
shown by the slashed line (14.5 Deg N, Everett}. This radial passes 
through the point of Bverett farthest from the KIRO-TV transmitter site. 
It can be seen that the city of Everett lies several miles inside the 


Grade A contour, 


. 


Using the profile graphs of the original 0 Deg (N) radial (Exhibit 
M2) and for the 45 Deg (N) radial (Exhibit 43) and the present KIRO-TV 
Antenna Radiation H.A.T. based on 974 Ft. AMSL which is virtually identi- 


cal with that in the original KIRO-TV Application for Construction Permit, 


tke distance to the predicted community service (77dbu) contour on each 


radial was determined by methods outlined in the Rules using the £50-50 


curves for Channel 7 at our currently licensed power of 316 KW ERP. 
| 


This distance is shown on Exhibit M1 for the O Deg (N) radial to be 
29 miles and for the 45 Deg (N) radial to be 33 miles. It can also be 
seen that, based on these two radials alone, the Community Service 
Contour on the 14.5 Deg (N) radial is 50.6 niles from the KIRO-TV 


transmitter site. 


A profile graph was then constructed for the nee 14.5 Deg a 
(Bverett) radial by using USCGS Topographic maps. The planineter 
method was then used to determine the height of average terrain for the 
nO to ten mile portion of this radial. The height of average terrain 
for this portion was found to be 290 ft. Again, using the same antenna 
“height AMSL as used for the O Deg (N) and the 45 Deg (N) radials; sub= 
tracting the height of average terrain and following methods outlined 
in the Rules along with the £50-50 curves and an BRP of 316 KW, the 


predicted @istance to the Community Service Contour along this radial 


was found to be 32 miles. 


SUYMARY 
| 


Distance from the KIRO-TV transmitter site to the predicted Community 


Service (77abu) field strength contour on: ! 
O degree (N) radial 29 niles 
14.5 degree (N) (Everett) radial 30.6 niles 
Coased on 0 degree and 45 degree (N) radials) i 
14.5 degree (N) (averett) radial 32 miles 


(based on 2-10 mi. section of this radial) 


45 degree (N) radial 


Distance to the portion of Everett farthest from the KIRQ-TV Fransaitter 


site: 27.8 piles 


Since the distance to the predicted Community service Contours on all 
three radials discussed in this statement substantially exceed the dis- 
tance to the portion of Everett farthest from the KIRO-TV transmitter 
site, as computed by any recognized method, it is concluded that, the 
entire comnunity of Everett lies within the KIRO-TV Predicted Community 


Service Field Strength Contour. 


I hereby certify that the information and exhibits submitted as 
part of this engineering statement were prepared by me or under ny 
supervision and that the information is true and correct to the best of 


uy knowledge and belief. 


Charles R. Morris 
Director of Engineering 


KIRO, Incorporated. 


Date 3 6 Lai 


Subscribed and sworn to 


r Z 
before me this _¢ day of More 4 


Notary Public 


SEAL 
My Commission expires ig gh. 7 
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4899 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 


In re Request of 


KIRO, INC., 
Licensee of Station KIRO-TV, 
Seattle, Washington 


For Non-Duplication Frotection 
Pursuant to Section 74.1103 of the 
Commission's Rules 


wer ewe we a wo ae ws 


To: The Commission 
OFPOSITION TO REQUEST FOR 
NON-D UPLICATION SROTECTION 

KVOS Television Corporation, licensee of Television Station 
KVOS-TV, Bellingham, Washington, by its attorneys, respectfully 
submits its Opposition to the Request for Non-Duplication Protection 
filed by KIRO, Inc., licensee of Station KIRO-TV, Seattle, Washington, 
in which it seeks to obtain non-duplication protection for its station 
vis-a-vis Station KVOS-TV on a CATV system in Everett, Washington. 

In support of its Opposition, Station KVOS-TV states: 

1. This case arises out of a controversy between Station KIRO-TV 
and Everett Cablevision, Inc., owner and operator of a CATV system in 
Everett, Washington, concerning the applicability of the non-duplication 
rules to Station KIRO-TV, Seattle, a CBS affiliate, and Station KVOS-TV, 


Bellingham, also a CBS affiliate -- both of which are carried on the CATV 


system, On November 8, 1966, Station KIRO-TV requested non-duplication 


ie : 
protection vis-a-vis Station KVOS-TV, alleging that the signal of 
Station KIRO-TV (i.e. » predicted principal community signa!) has 
higher priority than the signal of Station KVOS-TV (i.e.> predicted 
Grade A signal) in the City of Everett. In response to this ae on 
November 22, 1966, Everett Cablevision, Inc. submitted a letter to 
Station KIRO-TV and the Commission stating its position that the signals 
of Stations KVOS-TV and KikO-TV in Everett are of equal priority under 
the Commission's Rules and, therefore, that the CATV system is not 

| 


required to maintain Station KIRO-TV's exclusivity as 8 program outlet 


against Station KVOS-TV. Thereafter, on December 5, 1966, Station 


KIRO-TV submitted another letter in which it repeated its position that... 
| 


; 
it is entitled to non-duplication protection vis-a-vis Station KVOS-TV. ve 
On January 3, 1967, Station KVOS-TV filed a letter with the Commission 
. i 


stating ite position that Station KIRO-TV does not place a higher quality 


signal than Station KVOS-TV in Everett and, therefore, Station KIRO-TV. 
1/ 


: | 
is not entitled to non-duplication protection as related to Station KVOS-TV. 


ae 


1/ ‘By letter of January 24, 1967, KVOS-TV requested additional — 
time to and including March 23, 1967, in order to prepare the 
necessary engineering study to support its position in this 
proceeding. | 


in 


2. Following the correspondence outlined above, on March 9, 

1967, Station KIRO-TV filed an additional letter with the Commission in 
which it attempted to support its claim for non-duplication protection by 
submitting terrain profile graphs for the two to ten mile distance on 
three radials purporting to show that Station KIRO-TV places a predicted 
principal community signal over Everett. However, as shown below, 
because of the nature of the terrain beyond the two to ten mile sector 
between Station KIRO-TV's transmitter site and Everett, Station KIRO-TV 
has completely failed to meet its burden of showing that it provides a 
predicted principal community signal to Everett. See Sections 73.683, 
73. 684 and 73.685 of the Commission's Rules. For this reason alone, ~ 
Station KIRO-TV's contention that it is entitled to non-duplication pro- 
tection vis-a-vis Station KVOS-TV must be rejected. 

3. Section 73. 684(f) of the Rules recognizes that, where the terrain 
beyond the two to ten mile sector departs widely from the average elevation 
of the two to ten mile sector, the predicted method may indicate contour 
distances that are substantially different from what may exist in actual 
practice. In situations where there are such differences in terrain, the 


Commission has required a supplemental showing, in addition to the showing 


based on the usual predicted method, to demonstrate the contour distances. 
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See Section 73. 684(£); see also, e.g., Tot Industries, Inc. 20 RR 453; 

KTAG Associates, 18 RR 241. : 
4. Because of the substantial difference between the average 

elevation of the terrain in the two to ten mile sector and the elevation of 

3 

the terrain in the area beyond that sector, this case is a classic one 

requiring the submission of a supplemental showing. According to 

Station KIRO-TV's engineering report, the height of average terrpin 


within the two to ten miie sector along the radial /14.5 degrees (NY7 


; | 
passing through Everett is 290 feet. However, as shown in the attached 


| 
engineering statement of John Creutz, there is a major obstruction 
located along this pertinent radial beyond the two to ten mile sector 
consisting of an elevation in the terrain of over 600 feet above sea level. 


This elevation, situated between the Station KIRO-TV transmitter site and 
the City of Everett, is approximately 1 1/2 miles south of that city. 


Because of this sudden significant rise in the terrain along the radial 
| 


passing through Everett, Station KIRO-TV does not have a line-of-sight 


to substantial portions of Everett and, consequently, the city is shadowed 
| 


from the station's antenna system. Under these circumstances, it is clear 


in light of the Commission's Rules and case authority, that Station KIRO-TV 


had an affirmative burden to make a greater showing of predicted contours . 


ane 


than contained in its engineering report to take into account the significant 
rise in the terrain beyond the two to ten mile sector which would of neces- 
sity substantially reduce its predicted signal intensity in Everett. Since 
Station KIRO-TV has failed to make the necessary showing in this regard, 
its engineering report is entitled to no weight in determining the station's 
predicted coverage. 

5. However, asice from Station KIRO-TV's failure to meet its 
burden of showing that “t places a predicted principal community signal 
in Everett, there exists another compelling ground for rejecting its 
claim that it is entitled to non-duplication protection. The attached 
engineering report of J. R. Hatfield, based on actual field intensity 
measurements taken at a large number of points throughout the City of 
Everett, demonstrates that Station KIRO-TV does not actually serve 
Everett with the signal contemplated by the Commissions propagation 
curves. Specifically, the measurement data demonstrates that, under 
actual conditions, Station KIRO-TV does not place a principal community 
signal in Everett. Indeed, the measurement data shows that Station 
KVOS-TV actually places a better quality principal community signal 


and Grade A signal over Everett than Station KIRO-TV. The deficiency 


of Station KIRO-TV's actual signal in Everett is further evidenced by the 
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fact that it has been compelled to operate a translator jn Everett in 


order to overcome the coverage problems of that station caused by the 


nature of the terrain between its transmitter and Everett. It is clear, 


| 
therefore, that the signal of Station KIRO-TV in Everett has no higher 
priority under the Commission's Rules than that of Station KVOS-TV and, 
therefore, that Station KIRO-TV is not entitled to non-duplication protection 


vis-a-vis Station KVOS-TV. This would be true even if Station KIRO-TV had 


been able to adequately <stallish that it places a predicted PERS 


community signal in Everett since a showing of the actual measured contour 
takes precedence over a showing of the predicted contour. : 


6. Station KIRO-TY does not refute the conclusion that the actual 


signal of Station KIRO-TV in Everett has no higher priority than that 


of Station KVOS-TV. Station KIRO-TV does not offer any measurement 


data which would refute Station KVOS-TV's showing in this regard. 


Instead, Station KIRO-TV apparently recognizes that the measured 


contour of Station KIRO-TV a materially different that its oeecce 
contour eng that a predicted Bre community signal is not, in fact, 
present in Everett. It argues, however, that the measured contour is 
not relevant to the question of non-duplication protection, but rather that 


it is relevant exclusively to the determination of a station's actual 


Grade B contour for purposes of the application of the carriage rules. 
| 


av 


It attempts to distinguish Mohawk Valley (FCC 66-997, released 
December 9, 1966), which held that non-duplication was not required 
based on a showing that a predicted signal was not in fact present ina 
community, on the ground that Grade B service was in dispute in that 
case, whereas principal community service is in dispute here. However, 
this is a distinction without meaning. There is no substantive policy 
reason to apply a different standard on the issue of non-duplication 
protection in the present proceeding than the one applied in the Mohawk 
Valley decision. Station KIRO-TV cites no rule or authority for its 
assertion that measured contours can be used only to show the actual 
Gzede B contour of a station. The reason for this omission is obvious. 
The Commission's non-duplication rule (Section 74. 1103) clearly does 
permit the submission of measurement data to show that a predicted 


signal is not, in fact, present in a community for purposes of determining 


the priority of the station. The Commission, in formulating its CATV 


rules, was very careful to use the term "predicted" contour when it 
intended the predicted method to be the exclusive means to determine the 
contour involved. See, e.g., Section 74. 1105(a) and Section 74. 1107(a). 
Wherever, in its CATV rules, the Commission has not specifically 


limited the method of showing contours to the "predicted" method, 


age 


it has concluded that measurement data is relevant and admissible to 
show the actual contour of the station involved. See e.g.» Mission Cable 
TV, Inc. and Trans-Video Corp., 7 RR 2d 631. There is no language in 
Section 74.1103 which limits evidence only to the predicted contour and, 
therefore, it is clear that measurement data is relevant to the question 
of whether one station is entitled to non-duplication protection as related 


to another station. 


7. Moreover, the Comm:3sion in other CATV cases has recognized 
| 
that measurement data is relevant to the question of the applicability of 


the non-duplication rules. Lowville Video Communication, Inc., 
2/ 
FCC $6-1175, released Necember 28, 1966. In that case, one) station - 


placed a predicted Grade A contour over the CATV community while other 
y 
stations placed only a predicted Grade B contour over that community. 


The CATV system contended that it should not be required to provide 


the Grade A signal with non-duplication protection vis-a-vis the Grade B 


signals on the ground that the station, which placed a predicted Grade A 


signal over the community, did not, in fact, place such a signal over the 


community, The Commission rejected the CATV system's claim; however, 
=a 
| 


2/ Accord, Green Mountain Television Corporation, FCC 66-7, 
released January 11, 1967; 7; Resort Cable TV, Inc., FCC Cotas 
released December 28, 1966. 
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it did not hold that evidence of actual service is irrelevant to the question 


of non-duplication protection. Instead, it recognized that such evidence 


was relevant and admissible and rejected the CATV system's claim on 

the sole ground that it had not supported its claim of actual service with 
factual allegations. Unlike the party in that case, Station KVOS-TV has 
supported its claim that Station KIRO-TV does not, in fact, place a 
principal community signal in Everett with specific allegations of fact and, 
on the basis of this showing, it is clear that Station KIRO-TV is not 
entitled to the relief which it requests. 

&. Station KVOS-TV has conclusively demonstrated that the actual 
signals of Stations KIRC-TV and KVOS-TV are of the same priority. 
Station KIRO-TV hes not alleged a single public interest reason why it 
should have any greater non-duplication rights than Station KVOS-TV. If 
Station KIRO-TV were afforded the relief which it requests, this would 
provide it with an unfair competitive advantage vis-a-vis Station KVOS-TV, 
since Station KVOS-TV actually places at least as high a quality signal in 
Everett as Station KIRO-TV. Under these circumstances, Station 
KVOS-TV is certainly entitled under the Commission's Rules to receive 
the same credit as Statidén KIRO-TV in the eyes of the advertisers and in 


the eyes of the public for the programming which it broadcasts. There 


-10- 


exists no relational basis in this case for affording Station KIRO-TV any 
different rights than afforded to Station KVOS-TV, particularly where 
such extraordinary relief would be prejudicial to Station KVOS-TV. 

9, In summary, Section 74. 1103(e) provides that signals of equal 


priority are not entitled to non-duplication protection as against each 


other. Since the signal of Station KIRO-TV is not higher in priority 
than the signal of Station KOS-TV, the Comteeion should = that 
Station KIRO-TV is not entitied to non-duplication protection vib -a-vis 
Station KVOS-TV. : 
Respectfully submitted 


KVOS TELEVISION CORPORATION 


By. 
Paul Dobin 


By : 

Ronald A, Siegel | 

Law Offices of Marcus Cohn 

317 Cafritz Building 

Washington, D. GC. 20006 
Its Attorneys | 


March 23, 1967 


Engineering Statement 
of 


John Creutz 


I have examined the terrain of the City of Everett, 


Washington, and the area immediately south of the city as shown 


on the Everett and Marysville USGS Topographic Maps. 


The west edge of Everett is bounded by Possession 


Sound, and is at sea level elevation. 


The northern portion of the city rises rather abruptly 
to an elevation over 100 feet above sea level, The eastern boundary 
in general is the Snohomish River, at elevations of 5 feet above sea 


level, or less. 


This general terrain trend covers about half the city 
and includes the business district, which is shown to have a maximum 


elevation of 95 feet above sea level. 


The southwest part of the city becomes much rougher, 
and rises to elevations of over 300 feet within one-half mile or less 


from Possession Sound. 


CREUTZ & SNOWBERGER 


ee eS 


Sn 5 
| 
The southern boundary of the city is generally lover 


300 feet in elevation and at one point reaches 400 feet above sea level. 
| 


An elevation of over 600 feet above sea level is found 


within a mile and a half south of the city boundary. 


Television station KIRO-TV is located 25 miles from 


the business district of Everett. The overall height above sea level 
of the KIRO-TV tower is 1007 feet. | 
i 
Consider transmission over a flat earth from a 1000 


foot elevation to a 600 foot elevation at a distance 21 miles. From 
| 


the consideration of similar triangles, the shadowing that would exist 


to 300 foot elevations to a distance of 21 + 300° x 21 = 36.25 miles. 
400 


Since the furthest point in Everett from KIRO is only 28 miles distant, 
we find that Everett is shadowed from the KIRO-TV antenna system. 


Respectfully submitted, 


John Creutz 


Sworn and subscribed to before me 


thigf,L day ee 


cg el 
= Grant Sate : 


My commissice expires: 


SOS G9 b CREUTZ & SNOWBERGER 


= 


UO wu ARIA 
ih rer : TATION KVOS- TV 


fSRING TV FIELD INTENSITY MEASUREMENTS 


IN THES CITY OF EVERETT 


hh! 


FEBRUARY 1 


RMU AT fire 


: el 
= 


aH 


4 


ENGINSSSING AFFIDAVIT 


FOR STATION KVOS-TYV 


STATE OF WASHINGTON) 
sss 
COUNTY OF KING 


J. Be Hatfield, residing at 906 36th Avenue, Seattle, Wash. , 


being duly sworn on his oath, states that he is an experi enced and 
qualified radio engineer registered in the State of Washington, whose 
quali fi cations are a matter of record with the Federal Communications 
Comuission; ES the attached Engineering Data and measurenents for stat- 
ion” I:VOS-TV wore prepared by him personally and that they are true of 

his own now eage, except as to Such Statements as are bosed on infor- 


mation or belief. and as to such Eietonenes he believes then to be true. 
ae ly . 
cere == 


subseribed and svorn to before ne this_/3 1% th: day of Fike ery, 1987. 


Notary Public in anc for the State 
of Washington, residing in Seattle 


ENGINZSRING REPORT FOR STATION KVOS-TV 
COVERING TV FIELD ‘INTERSTTY MEASUREMENTS IN THE CITY OF EVERETT 


FECRUARY 1967 


Tais Mnginecoring Report covers field intensity measurements that were made 
on stations XIRO-TV =e KVOS-TV within the city limits of Everett, Washington | 
on February 4, 7 and 3) 1967. KIRO-TV, channel 7, is licensed to Seattle with 
the antema systen Located on Queen Anne Hill in Seattle at 820" above averaze 


terrein and with an BRP. of 315 K.W. The site is located about 25 miles from 
the main business area of Averett. KVOS-TV, channel 12, is licensed to Pellinz- 
han with the antenna syatox located on Mt. Constitution at 2370" ebove averaze 
terrain and with an E.R.P, of 214 K.W. The site is about 55 miles from the bus- 
iness area of Everett. The main business area and the general north end of 
Everett, at a distance of’ about twenty miles from the KIR0-TV site, is shacowed 
from XIRO-TV by high terréin ia south Everett. The same area is also shadowed 


from XV0S-TV at a distance of about 45 miles from the KVOS-TV site by high 


elevation of Everett ‘above sea level varies from about 100* on the north end 
to about 500° on the south end. The city limits have been extended in recent 
years to the south dom to Peins Field, and the measurements in this report 
cover most of the prasent city of Everett accessible by roads and streets. 


In naking IV coverage measurements in cities, the 1960 report of Televis- 


ion Allocation Study Organization (TASO) rscomtends the single spot neasurenents 


method with readings boing made at the intersections of a rectanzular crid laid 
down on a map of the city. The TASO report also recommends a receiving antennae 
height of 30’, but considering the danger to safety of lifo from such a structure, 
the attached measurements vere mace at 10" and a multiplication factor of 3 
utilized to convert the readings to 36%. A one mile grid was at first utilized 


to locate the measuring points in Everett and later additional measuronents vere 


Sto eet : 
filled in on a one half jp , =5 time permitted. The location of Section 

1 1 
numbers on the map wens ptilicsed to deterxine the one mile grid measuring points. 


additional onc: half: nile grid measureuents are showm on the map by letter 
designations. A total of lit measurexeats were made in Sverett on both KIRI-TV 


and “YOS-TV, and four EEE: measurements for each station, senate tad. 


ulated, were als so nade ain rukilteo. 
: or i 


4% Gacn neastri az Sat shown on the attached data sheet, the dipole antenna 


supplied as a part of the ‘field intensity xoter was elevated to ten fee 
sano loestion for measurements on both stations. The antent 2 

oricnted for a maxim “1 red ing on oach station end peak readings 

the sync pulses, by means ‘of the slide back provi sions in the moter. 

visu2l carrier was being modulated during these measurezients, the hi ches 

reading waslogsed. ! 

Fron the attached dat sets it has deen determined thet the number of measure= 


ing locations at which each station exceeds a certain grace of merrice is as 
nd i . 


follows: 
KIRO-TV w708- rey 
ALsesiL pL eS 


City, 77 DSU, 7,080 wWw/M 8 locations 16 locations 
Grade A, 71 D2U, 3s 589 Uv/u 
Grade B, 56 DBU, 630 UV/H 42 


Fron the above data it can be seen that for both stations oo Grade B service 


is exceeded at more than 508 of the locations and that KVOS-TV pro@uces Grade A 
| 
service at 50% of the loeations. Koither NIRC-TV nor KvO0S-TV produces City service 


at 50% of the locations. Yor information purposes the average of all readin azs is 
7,040 UV/M for XIRO-TV ond 2 10,800 Uy/x for KVOS-TV. A bar graph is attached which 


shows the distrivution of P shgnals from the tvo stations over Svorett. 


ALL messurcuonts in this report were made on a Stoddart Noise See eld Intensity 


Meter type 75-587/U0 Serial {125 which wes cclibrated ot the vidco tarriers oF 
| 


chennels 7 and 1Z before being utilized in this work. The meter was calibrated by 


means of a Kodcl 90 Neasuronents Syai é the cable for 
the cipole antenna that was utilize whe measuring work. A110 V. A.C. cone 
verter and a voltage ee eotator were utilised in the mobile unit end the field 
intensity meter calibration was checked at each measuring location oy means pro} 
vided in tho meter. The dipole antenna was located on 2 tripoe away from the 
mobile unit during all measurements. Great care was taken in the calibration 
procedures and the making of these measurements and it is believed that the 
resulting readings contained in this report are accurate. 

The readings on the field intensity meter in UV were multiplied by 25.5 
to obtain UV/# values for’ XIRO-TV on chennel 7, and by 26.5 to obtain the UV/x 
values for XVOS-TV on channel 12. ‘These constants were obtained as follows: 

KTRO-TY KVOS-TV 

A constant due to the antenna effect = 3.40 

A constant fron Size Gen calibration 2.50 

A constant to convert 10° to 30° elev. = _5.0_ 


Total constant, found by multiplication= 25.5 for KTROj-TV 26.5 for KVOS~.7V 


To summarize: Of 4+ measurements on cach station, both KIRO-IV and KVOS-TV 
have Grace B service at more than 50% of the locations. Station KVOS-TV produces 
Grade A service at 50% of the locations. Neither station has City service at more 
than 50% of the locations. Each station has a shadow oroblen fron its respective 
antenna site resulting in reduced siznel levels in the business area and north 


end of Everett, which is show by an attached grovh of signal levels over the 


city. 
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DATA SHEET 


POR FIDLD INTENSITY MEASUREsENIS ON KIRO-TV AND KVCS-TV 


. Fobruary 4, 1967. . TTROWTV _xvos-77 
On feyerson Elvd, by Timber Co. 160 W . 40,800 wy, 
eG 175 GV 4,640 Uv/M 
At NeW. Bees & Hig. Co. b 35 ze iee925 
Jade Ave. poametilert Ave. 5g Ly | ** 1,050 
I5thiSt. ond GroxduAven!) 2) > 92) = | 2,520 
ath St. aid Filton 
At S.W. corner Everett Lunbor 
Spruce St. ane 33re St. 
Federal St. ond 35th St. 


ehth St. and Grand Ave. 


" WEth st. and Colleze St. 


Fleming St. and 57th St. 
Rainier and Park Drives. 
~ Rebraery 7, 1967 

75th St. end Broadusy 

60th St. and Broadway oot aos 


75th S.W. and Upper Ridge Ri. - 3,700 94,400 


. llth Drive W. and Casino Ra. 2,000 52,169 


On Casino Ro. ztBoeing Plant Po dey O00. 255-500 
sland and Highway #1 f 73 1,860 
Seaview Way and Highway i 2,935 
Dover St. and Muckilteo Blvd. 2,820 
Glenwood Ave. and Huckiltco Elva. 1, 660 
Ridge Dr. and Huckiltes Hvé. 1,150 
Exd of Crow Park) Drive 3,326 


LOCL TIO! 
Hiss 
Boverly Pars 
Federal five. 


os — 7 2 7 ae. 
end Rockefoller 


Pacific 
35% end Wetmore 

five. and Nassau 
Hewitt Ave. 


7" . r f 
Ssorunry &, 21667 
-eoo. + 


and Grand Ave. 


and 99 North 


ond Colby Ave. 


and Wetmore; Ave, 


In MOSLTEO » 196 


Foabruary 
At Eoy Scout Bld-, . 
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3 
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KIROWGV 


8,420 
1,350 
1,380 
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1,710 
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LUOSAT 
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MAP SHOWING LOCATION OF FIELD INTENSITY MEASUR 
\ se ea OM STATIONS KIRO-TV AND KVOS=TY 


CERTIFICATE OF SERVICE 


I, Janice Dawson, do hereby certify thet Ihave on this 23rd day 


of March, 1957 sen: by first class United Sestes mail, postore 


a 


prep2id, copies of the foregoing OPPOSITION TO REQUES’ FOR 


NON..DU PLICATION PROTECTION to the following: 


Wilkinson, Cragur. & Barker 


5 


c 


Everett CaLlevisic., 


Siverett, Washiastoa * 


*Air Mail 


WILKINSON, CRAGUN & BARKER 


LAW OFFICES | 
RNEST L. WILKINSON 1616 4 STREET, N. W. 
MOHN W. CRAGUN 
LEN A. WILKINSON CRN D. c. 20006 
ROBERT W. BARKER Ee 
RECCO C, SICILIANO Maple 8-4400 
CABLE ADDRESS: 


DONALD Cc. GORMLEY M 19 1967 
CHARLES A. HOBBS ay ? | “WILCBAR" 


NGELO A, |ADAROLA 
PAUL S. QUINN 


RANCES L. HORN 
RICHARD A. BAENEN 


OHN S, WHITE 
Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D.C. 


Re: KIRO, Inc. -- Request for 
Nonduplication Protection 
Dear Mr. Waple: 
| 
This refers to an opposition filed on behalf 
of KVOS Television Corporation, licensee of KVOS-TV, 
Bellingham, Washington, which was directed against 
an informal request by KIRO, Inc., licensee of KIRO- 
TV, Seattle, Washington, that KIRO-TV be afforded 
nonduplication protection vis-a-vis KVOS-TV on a 
CATV system in Everett, Washington, operated by | 
Everett Cablevision, Inc. : 


: According to Commission records, the 
above-referenced KVOS opposition was filed with 
the Commission on March 23, 1967, but no copy | 
of this opposition was received by Washington 
counsel for KIRO, Inc., until May 19, 1967. We note | 
that the certificate of service recites that this — 
firm, as counsel for KIRO, Inc., was served. How- © 
ever, a thorough review of our office files and a 
check with all personnel concerned reveals that 
for reasons unknown the KVOS opposition was never | 
received by us. 


We have discussed this matter with counsel) 
for KVOS who has agreed that thereis no objection 
to permitting KIRO to have the normal time period 
after receipt of an opposition to prepare and file 
its reply. We accordingly request that KIRO be 
given until June 8, 1967, as if the said KVOS 
opposition were filed and served this date. 


Mr. Ben F. Waple 
Page Two 
May 19, 1967 


Please communicate with us if you have any 
questions concerning this request. 


Very truly yours, 


WILKINSON, CRAGUN & BARKER 


By: Robert W. Barker 


cc: Mr. Stanley Kaufman 
Federal Communications Commission 


Ronald A. Siegel, Esq. 

Law Offices of Marcus Cohn 
Cafritz Building 
Washington, D.C. 


Everett Cablevision, Inc. 
Everett, 
Washington 


a ee 


a 


WILKINSON, GRAGUN & BARKERE ()& 15) , 


RNEST L. WILKINSON GA SATUS 
HN W. CRAGUN 
‘ EN A WILKINSON 
DBERT W. BARKER Fhe iene 
RECO C. SICILIANO ice oF ik: SECRETARKL 8-<400 
> c. GORMLEY OFF scents Sate 
: : | CABLE ADDRESS: 
SA. HOUBS 
IGELO A. IADAROLA |  “WILCBAR™ 
BES AOUSNIN June 8, 1967 
RANCES L. HORN 
HARD A. BAENEN 
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Extension of Time to Respond to 
"Opposition to Request for Non- 
duplication Protection" 


‘ 


Dear Mr. Waple: 


| 
We hand you herewith on behalf of KIRO, Inc., 
licensee of Station KIRO-TV, Seattle, Washington, an 
original and 19 copies of its Request for Extention | 
of Time to Respond to the "Opposition to Request for 
Nonduplication Protection" filed on behalf of KVOS 
Television Corporation. u 


Please communicate with us if you have 
any questions concerning this request. 


Very truly yours, 


WILKINSON, CRAGUN & BARKER | 


By: Leon T. Knauer 


Paul Dobin, Esq. 

- Counsel for KVOS 
Television Corpa ation 
w/ 2 encs. 


’ Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 
x Sehie Vee Bde Ahh lowes YZ 


f LY “ 


In re 


Request of KIRO, Inc., 
licensee of Station KIRO-TV, 
Seattle, Washington 


For Nonduplication Pro- 
tection Pursuant to Sec- 
tion 74.1103 of the Com- 
mission's Rules 


wre rm ry eee’ 


To: The Commission TASK FORCE 


JUN 12 1967 


REQUEST FOR EXTENSION OF TIME 


ol tUn 14 


It is respectfully requested that KIRO, Inc., 


ee ee + 


licensee of Station KIRO-TV, Seattle, Washington, be 


—— 


granted an extension of time to June 28, 1967, to 


respond to the "Opposition to Request for Nonduplica- 
tion Protection" filed on pehalf of KVOS Television 
Corporation, licensee of television Station KVOS-TV, 
Bellinghan, Washington. 

1. The KVOS Opposition was filed with the 
Commission on March 23, 1967; but no copy of this 
Opposition was received by Washington counsel for 
KIRO, Inc. until May 19, 1967. In a letter dated 


May 19, 1967, counsel for KIRO, Inc. requested 


that it be given until June 8, 1967, to respond 
to the KVOS Opposition; as if said Opposition were 
_ filed and served on that date. 

2. This request to extend the time within 
which responsive pleadings may be filed is attributable 
to the fact that counsel for KIRO, Inc. has just returned 
from a required business trip out of the country for a 
period of approximately ten days. | 


3. Counsel for KVOS has consented to the! 


grant of this request. 


Wilkinson, Cragun & Barker 
1616 H Street, N.W- 
Washington, D.C. 20006 
NAtioal 8-4400 
Counsel for KIRO, Inc. 


June 8, 1967 


CERTIFICATE OF SERVICE 


is Leon T. Knauer, do hereby certify that on this 


8th day of June, 1967, copies of the foregoing “Request 


for Extension of Time” were sent by regular U.S. Mail, 


postage prepaid, to the following: 


Paul Dobin, Esquire 

Law Offices of Marcus Cohn 

317 Cafritz Building 

Washington, D.C. 20006 
Counsel for KVOS 
Television Corporation 


Leon T-. Knauer 


ST SE See 


Beforg the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 


In re Request of 


KIRO, INC., licensee of 
Station KIRO-TV, Seattle, 
Washington 


For Nonduplication Protection 
Pursuant to Section 74.1103 
of the Commission's Rules. 


NF ef a 


To: The Commission 
REPLY TO OPPOSITION TO REQUEST | 
FOR NONDUPLICATION PROTECTION | 
KIRO, Inc. ("KIRO"), licensee of television 
Station KIRO-TV, Seattle, Washington, by its attorneys, 
respectfully submits its reply to an Opposition to its 
request for nonduplication protection on a CATV system 
operated by Everett Cablevision, Inc., Everett, Wash- 
ington. The Opposition to which this reply is directed 
was filed by KVOS Television Corporation ("KVOS"), | 


licensee of Station KVOS-TV, Bellingham, Washington. 


Introductory Statement 


1. This proceeding, when considered in relation 
to several other actions of the Commission concerning 
CATV and television in the greater Seattle area, points 
up the serious need for the Commission to consider the 
various proceedings in the perspective of the greater 


Seattle market and to establish a consistent programming 


policy which will protect the public interest in that market. 

2. Without attempting to place any fault or 
ascribe any one reason for the condition, we respectfully 
point out that in Seattle CATV matters there appears to be 
a Commission decision to support almost any arguable position. 
We suspect that the inconsistency produced by the decisions 
in the Seattle area is greater than in most other markets. 

We believe it may be in part because CATV systems in that 
area present every conceivable situation which could arise 
under the Commission's Rules. 

3. The Commission has recently afforded KVOS-TV 
program exclusivity protection vis-a-vis KIRO-TV in Anacortes, 
Bellingham, Burlington, Mt. Vernon and Sedro Woolley, Wash- 
ington. Total Telecable, Inc., FCC 67-396; released: April 
4, 1967; Motion for Stay of Order denied, May 25, 1967. A 
proceeding to determine the applicability of the Commission's 
CATV Rules to Canadian stations carried by CATV systems in 


the Seattle-Tacoma area is pending. In the Matter of Carriage 


of Foreign Television Broadcast Stations by Domestic CATV 


Systems in the Top 100 Markets, Docket No. - The Con- 


mission has not yet taken action on the request by KIRO-TV 
that a CATV system in Enumclaw-Buckley, Washington, afford 
KIRO-TV the exclusivity protection to which it is entitled 
(Attachment A: letter from KIRO dated June 14, 1967). This 
system is presently carrying KVOS-TV in spite of the fact 


that said Station does not place more than a Grade B signal 


over the community - KIRO-TV places a Grade A signal or 


better. . 

4. We refer to the above proceedings because 
they all appear to be or have been independently considered 
by the Commission without regard to the orderly deve lop- 
ment of television service in the Seattle-Tacoma area. 
We respectfully request that the Commission consider these 
proceedings when considering the instant conflict so that 
an orderly, logical and equitable ruling on the distribution 
of television signals to the Pacific Northwest may be made. 

5. As evidence of the attempts of KIRO to avoid 
protracted and expensive CATV proceedings before the Com- 
mission, we enclose the following correspondence: (a) letter 
to Master TV Cable, Seattle, Washington, dated December 22, 1966, 
requesting that KIRO be afforded nonduplication protection 
vis-a-vis KVOS-TV (Attachment B); (b) letter to Northwest 
Cablevision, Seattle, Washington, dated December 22, 1966, 
requesting that KIRO be afforded nonduplication protection 
vis-a-vis KVOS (Attachment C); (c) letter dated November 
8, 1966, to Everett Cablevision requesting that KIRO be 
afforded nonduplication protection vis-a-vis KVOS (attachment 
D); (d) letter dated November 10, 1966, to Colorcable, 
Incorporated, operator of a CATV system in Lake Stevens, 
Washington, requesting that KIRO be afforded nonduplica- 
tion protection from KVOS (Attachment E); (e) letter dated 
November 7, 1966, to Edmonds Cablevision, Edmonds, Wash- 
ington, requesting that KIRO be afforded nonduplication 


| 
protection vis-a-vis KVOS (Attachment F). In some instances, 


KIRO has not even received a response to these requests. 
We believe this is attributable in part to the publicized 
fact that numerous waivers have been granted by the Com- 
mission to requests on behalf of CATV systems and an 
unfounded assumption that the Commission may be reluctant 
to enforce said rules should a CATV system operate in 
violation thereof. 

6. The instant proceeding concerns an assump- 
tion by KVOS that the Mohawk Valley decision (FCC 66-997) 
applies to the KIRO request that it be afforded non- 
duplication protection vis-a-vis KVOS-TV on the CATV 
system operated by Everett Cablevision, Inc., Everett, 
Washington. Based on this assumption, KVOS has attached 
to its Opposition an engineering statement allegedly 
showing that, based on measurements, KIRO-TV is not 
entitled to nonduplication protection from KVOS . 

7. In addition to the KIRO request that the 
above-referenced CATV proceedings in the Seattle-Tacoma 
market be considered, we assert that the KVOS Opposition 
should be summarily denied and KIRO-TV should be promptly 
afforded the nonduplication protection to which it is 
entitled for the following reasons: 

a. KvOS is estopped to deny that KIRO-TV 
places a principal community signal over Everett, Washington. 


bp. The Mohawk Valley decision does not 


apply to this proceeding. 


ec. There are important public interest factors 
which require a Commission ruling consistent with the KIRO 


request. 


KVOS-TV IS ESTOPPED TO DENY THAT 
KIRO PLACES A PRINCIPAL COMMUNITY 
SIGNAL OVER THE COMMUNITY OF EVERETT 


8. The engineering statement which accompanied 
the KVOS Opposition to the KIRO-TV request for nonduplica- 


tion protection concluded as follows: 
| 

". . . Of 44 measurements on each station, 
both KIRO-TV and KVOS-TV have Grade B 
service at more than 50% of the locations. 
Station KVOS-TV produces Grade A service 
at 50% of the locations. Neither station 
has City service at more than 50% of the 
locations. Each station has a shadow 
problem from its respective antenna site| 
resulting in reduced signal levels in the 
business area and north end of Everett, 
which is shown by an attached graph of 
signal levels over the city." ere 
supplied). 


Accordingly, by implication KVOS obviously concedes that 
KIRO-TV does place an actual principal community signal - 
over the areas served by Everett Cablevision, Inc. In 
addition, KVOS has not denied that KIRO-TV places 5 
predicted principal community signal over all of Everett. 
That KIRO-TV places such a principal community signal 
over Everett was sustantiated in an engineering statement 
accompanying a letter to the Commission dated March 9, 
1967, on behalf of KIRO, Inc. (Attachment G). Nor has 
KVOS denied that it places only a predicted Grade A signal 
over Everett, Washington. 


II. THE:°MOHAWK VALLEY DECISION DOES NOT 
APPLY TO THE INSTANT PROCEEDING 


9. In the KVOS Opposition to the KIRO request 


it is asserted that KIRO-IV in its March 9, 1967, letter 


cited no rule or authority for its assertion that measured 
contours can be used only for purposes of applying the 
Commission's carriage rules and do not apply to the question 
of nonduplication. The reason for this omission is not, 

as asserted by KVOS, obvious but attributable to the fact 


that this is the first time such an invalid assertion as 


KVOS now makes has been argued. 


10. KIRO has contended in correspondence dated 

December 5, 1966, and March 9, 1967, to the Commission that 
it provides a predicted principal community signal and 
KVOS only a Grade A signal to Everett. KVOS has not rebutted 
this contention but has asserted that the Commission defer 
ruling until it had an opportunity to make a showing of 
actual field measurements of the KIRO-TV signal in Everett 
based on the Commission's decision in Mohawk Valley, FCC 
66-997 (December 9, 1966). KIRO has asserted that KVOS 
has misconstrued the Commission's decision in Mohawk Valley 
and seeks to extend it far beyond its intendment. We 
reiterate herein a summary of reasons why the Mohawk Valley 
decision should not be applied as follows: 

a. The Commission's entire television allo- 
cation plan is based on predicted and not measured contours. 

b. The Commission's Mohawk decision, which 
allows the use of measured contours in lieu of predicted 
contours in determining the applicability of the Commission's 
CATV rules, is restricted to a determination of the televi- 


sion station's actual Grade B contour and relates exclusively 


=e 


to the Commission's carriage rules and not to the question 
of nonduplication. Therefore, Mohawk is not binding. 


c. The Commission's policy in this regard 


is best manifested in its Memorandum Opinion and Order 


(FCC 67-34) in reconsideration of its Second CATV Report 
| 


and Order, as follows: 

"However, examination of the question 
of actual signal strength in the com- | 
munity or actual contours is necessarily 
minute and often futile, as it is very | 
difficult to make a valid showing through 
measurements over a sufficiently wide area 
and a long enough period of time. More- 
over, where a community comes within the 
predicted Grade B contour of a station,. 
the station's signal is normally readily 
available for reception by the sophisti- 
cated CATV equipment, utilizing as they 
do choice receiving sites." FCC 67-34, 
footnote 6, § 12. (Emphasis supplied). 


The Everett CATV system's master antenna is located ata 
choice receiving site and the KIRO-TV signal is extremely 
good. Therefore, whether KIRO-TV places an actual com— 
munity signal over Everett is academic because the KIRO-TV 
signal is now carried by the CATV system in an excellent 
manner and Everett is a Seattle and not 2 Bellingham suburb. 
d. A Commission holding consistent with the 
KVOS argument that the Mohawk Valley decision applies will 
lead to ridiculous extremes. For example, KIRO-TV concedes 
that there are certain areas in downtown Seattle which do not 
receive a principal community signal. To alleviate this 


problem, KIRO has undertaken the expense and effort of 


-7- 


establishing translators in these areas. These blind 
areas are attributable to the topography in Seattle. 
Certainly, the Commission's decision in Mohawk was 

not intended to be construed so as to permit unrestricted 
penetration of outside television signals into the 
Seattle market because a television station may not 
provide an adequate directly off-the-air signal to 

small areas within the community it is licensed to serve. 
Moreover, because KIRO and other Seattle stations have 
taken action to further the public interest by installing 
authorized translators to supplement its service should 
not be a basis to permit outside stations to invade the 
Seattle area free from the Commission's nonduplication 
rules. 

11. Accordingly, it is the postion of KIRO 
that its measured contour is not relevant to this pro- 
ceeding. If, as a matter of law, such measured contours 
could not guide Commission action, there is no valid 
reason why KIRO should be forced to undertake the expense 
and effort of conducting measurements solely for the pur-. 
pose of countering arguments of KVOS based on alleged 
measurements taken at places and at times selected by 
its engineers. 

III. THERE ARE IMPORTANT PUBLIC INTEREST 


FACTORS WHICH WARRANT A COMMISSION 
RULING CONSISTENT WITH THE KIRO REQUEST. 


12. In the KVOS Opposition it is also asserted” 


a 


-8- i 


that KIRO has not alleged a “single public interest reason" Sone aes 
why it should have greater nonduplication rights than 
KVOS-TV." (®. 9 of Opposition). This allegation is 


incorrect. In the March 9,. 1967, letter to the Com- 


mission, it was stated: 


"It should be noted that KIRO's trans- 
mitter site is not more than 27.8 miles 
from the farthest side of Everett, while 
the distance is 59.4 miles from the KVOS 
transmitter to the farthest side of 
Everett. KVOS has done nothing to attempt 
to improve the reception of KVOS in Everett 
while KIRO has been extremely diligent in 
attempting to improve television reception 
of Everett not just for KIRO but also for 
other Seattle stations. KIRO has: spent 
thousands of dollars to instaII a 1624 
watt e.r.p. UHF translator, has spent : 
many dollars on antenna promotion (includ- 
ing all-channel antennae) ,has participated 
to a considerable extent in Everett CATV 
promotion and in short, has performed far 
greater service to Everett. than -has KVOS. 

(Pp. 5 of letter). 
In addition to the above, including the geographic distances 
| 

separating KIRO from Everett (27.8 miles), vis-a-vis KVOS 
from Everett (59.4 miles), there are the following con- 
pelling public interest considerations: 

a. KVOS-TV caters to a viewing audience 
north of Bellingham (Vancouver, British Columbia) and 
not to those suburban communities outside the Seattle- 
Tacoma area. This is substantiated by the fact that KVOS 's 

: | 

network base hourly rate is only $300, whereas its Class 
AA rate is $650. That is, KVOS receives a much greater 


rate for non-network programs because of its substantial 


Vancouver market. We attach hereto a July 20, 1966 
edition of Variety (p. 56), which reports on a Food 
Festival sponsored by KVOS-TV for its viewers and 
sponsors (Attachment H). This Festival was held in 
Vancouver and not Everett. As is stated in the articie, 
KVOS-TV ". . . beams into British Columbia from its 
Bellingham, Washington border base. . . ." The public 
interest of the Everett viewers can only be fostered 


and protected by giving KIRO the protection and incentive. 


contemplated by the Commission's Second Report and Order ~ 


b. Perhaps the most compelling public 
interest argument in favor of a ruling consistent with 
the KIRO request is that the Commission will effectively 
open a “Pandora's Box" if it permits ex parte measurements’ 
such as had been submitted by KVOS because such a ruling 
would lead to endless collateral detail and would be 
contrary to the Commission's allocation policy. 

ec. The position of KIRO on the question of 
program exclusivity protection has been consistent and 
equitable. For example, the Commission has undertaken a 
proceeding to require that Ellensburg TV Cable Corporation, 
owner and operator of a CATV system in Ellensburg, Washington, 
afford the two Yakima, Washington stations (KIMA and KNDO) 
nonduplication protection vis-a-vis three Seattle stations 
(KIRO-TV, KOMO-TV and KING-TV). The KIRO-TV engineering staff 


has concluded that the Yakima stations do not place a measured 


Grade B signal to Ellensburg and, in fact, the Yakima stations = 
have installed translator systems to improve their signals oe 
to Ellensburg. KIRO could object. to the nonduplication request 
of the Yakima stations based on the Mohawk decision and the 
CATV system could, if it desired, carry KIRO and the other 
Seattle stations without limitation because Yakima is not 

one of the top 100 television markets. This is another example 
of a situation where measured contours could be introduced 


pursuant to Mohawk. KIRO has thus far decided not to pursue 


this procedure. This decision is based on the comments 


convatued herein. 

WHEREFORE, we respectfully request the Commission 
dismiss the KVOS Opposition and grant the KIRO request that 
it be afforded program exclusivity protection on the subject 


CATV systen. e | 


Respectfully submitted, 
| 


Wilkinson, Cragun & Barker 

1616 H Street, N.W. 

Washington, D.C. 20006 

NA 8-4400 | ; 
June 28, 1967 Counsel for KIRO, Inc. 


AFFIDAVIT 


County of King ) 
’ Ss: 
State of Washington 

Lloyd E. Cooney, being duly sworn on oath — 
deposes and says: 

1. That he is Executive Vice President of 
KIRO, Inc., licensee of television broadcast Station — 
KIRO-TV, Seattle, Washington. 

2. Affiant further deposes and says that 
he has read the attached “Reply to Opposition to 
Request for Nonduplication Protection" and the 
facts contained therein, other than those of wonich 
the Commission can take official notice, are based 
on his personal knowledge and belief, are true, 

[ ff “—, 


correct and complete and are a fait 


‘ 4 
— 


Subscribed and sworn to before me this .” 


day of ae , 1967. 
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Dear Ur. ‘Borel sont a 
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- Gelete KVOS-7V. In the event :KVOS-TV is carricd on a ace 
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i enclose herewith the. RTROWTV program ‘achedute, z Wo wilt 
notify you-no ister thaa 43 hours prior to the time any of 
_ tha programs recited ‘in tha eteachos schedule will be deleted 
“In this conncetion,) thea Comission stated when adopting Sece" 
Lo. gions 7%.10332) and 74,21102€£) that “20... in wost instences 
“ it woule appear that: ‘such notice could ba givon at the: ctart < 
of the network scescon and continue in effect until further» 
motico ecencioned by changes in the sckedulo of tho natwork. ‘ 
es th: iecal ctation.” Second Report and Ordcr, paragraph 63, 
ha Commission also stated Chat it Era cong to its attention 
w |. that the requesting station may have difficulty. in. 
giving netics where the CATV does uct always. carry tha sano 
signals. Where a CATV system varies the Rignals carried; it 
ghould provide the local atetions with a keepy 0f tha CATV 
schecele in cufSieiont tice to remit the station to give: 
notice of the prograns to be éelotad.”. Second o_Roport and * 
See» ae 63, foctacte 38. poten reel 


; ir. Bradford Harrison 


* 
Mj 


Please -coummicate with us if you have any quost fons, ‘ 


oe = | Sincer 


x Enclosures : 


Ban F. Wapio: 


ae Washington, D. 


ate we Pat 


ATTACHMENT D 


November’8, 1966 


Nelskog 


tt Cabdlavisica 
2507 Broacwcy 
Everett, Washingtoa 


Ur. Nolskog: 


oza you that. tha. principa2 community contcur 
Sneluces cho community of Everett whereas said 
leested barely within the Grace 4 ecatcur of 
gush, KIRO-IV is entiticd to one requests pro 
= s cxclusé ity protecti m os cencoras KYOS-TV pursucnt f° 
lon 74. 1203(2) of the Rulos of the Pedera? Connunicce 


24%nAN ) 
e 


j ious Comnission (47 C.F.R. 7%. 2203Neu 


Zoth XVOS-TV ind XIRO-TV aze af2tiiated with the CzS Tolo- 

eee Notwork. Eom enclose herowith the KIRO-TV prograa 
cheéule, to will notify you no Leter than 9S heurs prior to°“- 

the tice any c tho  prograns reeited in the attcached.sc heéule 1 

will be doloted, In this comnectica, che Commission stated 

whes adopting Secticas 74,16 332) cad 74,2203{2) chat “..2in 

cost instcaces £¢ would appear thse such notiee could baw’ 

given at tno stars 0 02 tho network season and continue pies oe 

ezfect until furcher notices cecacioned by changes 

seneéuie of the notwork or tho local station.” ‘Scc 

md Ozéer, para agraph ame The Connissica ais staued 

le hod come to its atte a. that. the requesting station 

tay have Se anEe aban: aeetiae pan wrersa the CATV ¢ 

always carcy the sane signa is. a CATV systca vai 

the signais eee is should ouian the local statcons 

with a copy of the CATV gehoés ie ia sufficisnt time to pcr 

nit ths station to give notice of the programs to be deleted." 

Second Report and Orée> 5 paragroph 63, Zootnote 38. . 


ThereZore, you tay either corey KVCS-I¥ subject to the noa- 
cuplication protectica- to to which ern is eatitied or “sotally — 


dolate KVOS-TV, Ia tis ovent RVOS-~TV is carried on a nese 
Gtplicstion basis, we suggest you adhere to the abovoe 
twococmendsd procedures. : . : 
“Picasc communiccte with us i2 you havo any questieas. eA Et 


Sincerely yosrs, 


. ’ RERO, Incorporated SEs 


-+ “ESOyad Ee Cooney ae 
' Exccutive Vico President 


» 


LEC: pe 
+ Baclecuro: 
ce: Mo. Een Be. Ueple 


. ber Robert W. Barker : 
. Line Miller 


AMD vege, 


L5GTS SAC ETE PRIA rote eT AS TE ar Ft ee Tee 


° } ATTACHMENT: B 


Se KIRO, TNC: zs 
-.- \ BS FOR THE GREAT NORTHWEST "1530 QUEEN ANNE AVENUE ORTH 
: Sone cfs ft, SEATTLE, WASHINGTON 98709. 
1, AT 329800, 


LLOYO E. COONEY 
. EXECUTIVE VICE PRESIDENT 


' Mr. Leon Papernow | ves 
,. Colorcable, Srnoenoeeced ; 
c/o Comunity Cablecasting corporation: 
-. 989 Corsica Drive’ < : 
~ Pacific spent California 90272 


Dear Mr. Papernon: Bee a 


This is to inform you that: the prinetpal eormensety contour: 
' of KIRO-TV incluies the commmity of Lake Stevens, Washing- 
ton whereas said community is located within tho Grade A. :: 
contour of KVOS-TV, As such, KIRO-TV is entitled to’ and - 
requests progran exclusivity protection. as. concerns’ KVOS-TV 
pursuant to Section 74,1103(£) of the Rules of th. eecer ae 
‘ Communications Conmission. (47 C.F.R, 78, 1103(£) Ye ent: 


Both KVOS-TV and ‘KIRO-TV are affiliated ‘with the ens. Tele. 
vision Network. -We enclose herewith the’ KIRO-TV progran ° 
schedule, We will notify you no later. than 48 hours prior 5 
to the tine any of the programs recitcd in the attsched | 
schedule will be deleted. In this.connection, the Counigsion = 
“ stated when adopting Sections 74,1033(f£) and 74.1103(£) that 
“.eein most instances it would appear that such notice could 
“... be given at the start of the network season.and continuo in: 
"-, effect until further notice occasioned by changes in the: = 
schedule of the network or the local station." Second Report ” 
and Order, peragraph 63, The Commission also stated that : 
it had core to its attention "...that the requesting station .. 
-; May have difficulty in giving notice where the CATV does not 
. ° always cerry the same signals, Where a CATV systen varies -: 
'.. the signals carried, it should provide the local stations *: 
~ with a copy cf the CATV schedule in sufficient time to per= 
mit the station to give notice of the programs to be CSS 
Second Revert and Order. paragraph 63, footnote 38, cise apse 


Therefore, you may either carry KVOS-TV subject to the ae 2 
duplication protection to which KLIRO-TV is entitled or totally- 


oon) 


a Nt kA li el a Anes we a lech a 


"wai RAorO New YOR woRLOWIDE 
Kstamfea{Ty ‘Kio-aM/em] td xoceas/ru) 


 .delote xvos-TV. “tn “the os ‘KVOS—TV ies ‘carried on &@ non+: 
.-@uplication basis, we ‘suggest you SS to the abo es: 
recommended procedures. : 


t 


a nea Please communicate with’ us if you have any questioas. 


Licyd EB, "Cooney 
‘Executive ‘Vice president | 


ATTACHMENT _F 


BEE KIRO, 1NCe 


CBS FOR THE GREAT NORTHWEST 1830 QUEEN ANNE AVENUE NOR 
. f : SEATTLE, WASHINGTON 98109 
bey NE AT 3-9800 


LLOYO E. COONEY , : 
EXECUTIVE VICE FM iOENT - 
. oa November 7, 1966 


i 
! 
{ 
A 
Sgn 


7 
w 
4 


Edmonds Cablevision 
Edmonds, Washington . 


Gentlemen: é : : | 


. : 
This refers to an October 12, 1966 notification wherein you 
informed us that your CATV system in Edmonds, Washington con= 
templates carrying the signals of KVOS-TV,: Bellingham, Washe 
ington, as well as the signals of KIRO-TV. ces 


This is to inform you that the principal community contour 

of KZRO-TV includes the community of Edmonds whereas said 
community is located barely within the Grade A contour of 
KVOS-TV. As such, KIRO-IV is entitled to and requests pro= 
gram exclusivity protection as concerns KVOS-TV pursuant to ._ 
Section 7%.1103(£) of the Rules of the Federal Communications 
Commission (47 C.F.R. 74,1103(£) >. 


Both KVOS-TV and KIRO-TV are affiliated with the CBS Tele- 

vision Network. We enclose herewith the KIRO-TV: program 
schedule. We will notify you no later than 48 hours prior to 

the time any of the programs recited in the attached schedule 
will be deleted. In this connection, the Commission stated 

when adopting Sectims. 74,1033(£) and 74,1103(£) that "...in 

most instances it would appear that such notice could be 

given at the start of the network season and continue in iS 
effect until further notice occasioned by changes in the sche= 
gule.of the network or the local station." Second Report and 
Order, paragraph 63, The Commission also stated that ‘it had : 
cone to its attention”.,.that the requesting station may have. 
difficulty in giving notice where the CATV does not always 

carry the same signals. | Where ‘a CATV system varies the sig- ~~: 
nals carried, it should provide the local stations with a copy 7%: 
of the CATV schedule in sufficient time to permit the station ; 
to give notice of the programs to be deleted.” Second Report 

and Order, paragraph 63, footnote 38. Fs : 


Therefore, you may either carry: KVOS-TV subject to the non= Sie : 
éuplication protection to which KIRO-TV is entitled or totally 203-02: 


Edmonds Cablevis ion 


delete KVOS-Ty. In the evant KVOS-TV is carried on’ a non~. 
duplication basis, we suggest you adhere to the abovee ... 
‘recommended procedures. -, -. |. : 


Please communicate with us if. you -have any questions. 


Sincerely yours, «°° 


“KIRO, Incorporated .* 


«.. Lloyd E. 
. Executive Vice President 


LEC: pf 


ce: Mr. Ben F, Waple * 


ATTACHMENT G 


ENGINEERING STATEMENT 


concerning 


PREDICTED CCAMUNITY SERVICE FIELD STRENGTH CONTOUR 


‘OVER THE COMMUNITY OF EVERETT, WASHINGTON 


Exhibit M5 shows the eight radials and the predicted Grade A end 
ace B field strength contours originally filed with the Commission 


as part of the KIR0-TV construction permit .application. 


In addition to the eight original radials, a new radial is also 
shown by the slashed line (14.5 Deg N, Everett). This radial passes 
through the point of Sverett farthest fron the KIRO-TV transmitter site. 
It can be seen that the city of Everett lies several miles inside An 


Grade A contour. 


Using the profile graphs of the original 0 Deg (CN) radial (Exhibit 
M2) and for the 45 Deg (N) radial (Exhibit M5) and the present KIRO=-TV 
Antenna Ra@iation H.A.T. based on 974 Ft. AMSL which is ‘virtually identi- 
cal with.chat in the original KIRO-TV Application for Construction Permit, 
the gistance to the predicted community service (77dbu) contour on each 


radial was determined by methods outlined in the Rules using the £50-50 


curves for Channel 7 ee our currently licensed power of 316 KW ERP. 
this distance is shown on Exhibit M1 for the 0 Deg (N) radial tobe 
29 miles and for the 45 Deg (N) radial to be 33 niles; it ean also 
seen that, based on these two radials atone, the Coemaniey service 
Contour on the 14.5 Deg (N) radial is 30.6 miles from the xIRO-TV 


transmitter site. 


A profile graph was then constructed for the a 14.5 eg 0x) 
(Everett) radial by using USCGS Topographic maps. The planineter 
method was then used to determine the height of average terrain tor she | 
two to ten mile portion of this radial. The height of average serra, : 
for this portion was found to be 290. ft. “Again, using the sane antenna - 
“height AMSL as used for the © Deg (N) and the 45 Deg (N) radials, sub= - 
tracting the height of average terrain and following methods outlined ; 
in tho Rules along with the £50=50 curves and an ERP of 516 KW, she, : 
prodicted Sistance to the Community Service Contour along this ragial 
was found to be 52 miles. moe 


SUMMARY 


eons 
Distance from the KIRO=TV transmitter site to the predicted Community 99 


oe Service (77dbud field strength contour ons bs 
i 0 degree (N) radial = on . “ 29 niles Bie a 
"24.5 degree CN) (Zverett) radial : é 3006 niles eae 
(based on 0 degree and 45 degree (ND radials) . S ae é 
16,5 degree (N) (Bverett) radial pest eS : é 32. niles = 
- (basad on 2010 mi, section of this radial) 


45 degree (N) radial EG es 


Se 


Distance to the portion of Everett farthest from the KIRO-TV transmitter 


site: 27.8 miles 


Since the distance to the predicted Community Service. Contours on all 
three radials discussed in this statement substantially exceed the dis- 


tance to the portion of Everett. farthest from the KIRO-TV transmitter 
site, as computed by any recognized method, it is concluded that the 
entire community of Everett lies within the KIRO-TV Predicted Community 


Service Field Strength Contour. 


I hereby certify that the information and exhibits submitted as = 
part of this engineering statement were prepared by me or under ny 
supervision and that the information is true and correct to the best of 


uy knowledge and belief. 


Charles R. Morris 
- Director of Engineering 


KIRO, Incorporated. 


Date BLGLE7 : 


Subscribed and sworn to 


before me this 4 day of Search » 1967 Ab fx Lilley 


Notary Public 


SEAL 
. My Commission expires Sf fight Pie 
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BEFORE THE 


Hederal Communications Conunission 


WASHINGTON, D.C. 20554 


In re: 


EVERETT CABLEVISION, INC. 
Everett, Washington 


SR-126299 


Request for Declaratory Ruling 
Filed Pursuant to Section 
74.1109 of the Commission's Rules 


) 
) 
) 
) 
) 
) 
) 
Me 


To The Commission: 
PETITION FOR RECONSIDERATION 


Comes now, Everett Cablevision, Inc., (hereinafter sometimes 
feferred to as "Petitioner"), the operator of a community antenna tele~ ; 
vision system in the community of Everett, Washington, and adjoining 
areas of Snohomish County, by its attorneys and pursuant to Section 
1.106(b) of the Federal Communications Commission's Rules ‘ respect- 

: fully requests that the Commission reconsider its Memorandun Opinion 
: : | 
and Order in the above-captioned proceeding released on September 25, 
1969, (FCC 69-691 33006). A motion to stay the effectiveness of said 
Ruling of the Commission pending Commission action on this petition 
has been filed simultaneously herewith. In support thereof the fo how- 
ing is respectfully submitted: | 


1. Everett Cablevision, Inc., carries the television signals 


of KIRO-TV Channel 7, Seattle, Wa shington and KVOS-TV Channel 12, 


Bellingham, Washington, both of whic} are affiliated with the CBS 


network and therefore carry duplicating programs. By letter to Petitioner 
dated November 8, 1966, KIRO-IV requested program exclusivity OE 
tection as against KVOS-TV. In response, the Petitioner by letter dated 
November 22, 1966, informed KIRO-TV that both KIRO-TV and KVOS-TV 
were of equal priority and neither was entitled to program exclusivity . 
On December 5, 1966, KIRO-TV requested that the Commission issue 

a declaratory ruling to the effect that KIRO-TV was entitled to program 
exclusivity vis-a-vis KVOS-IV. The factual basis for this request by 
KIRO-TV was its allegation that "KIRO-TV provides a principal commun- 
ith signal to Everett, whereas KVOS-TV provides only a Grade A signa = 
This factual assertion concerning predicted contours of the two stations 
was never challenged ae any time during the ensuing proceeding. As 

a result the Commission ruled that KIRO-TV was entitled to program 
exclusivity vis-a-vis KVOS-TV on the CATV system in Everett, Wash- 
ington. Although Petitioner had not directly participated in the proceed- 
ing in that it filed no pleadings with the Commission, after the issu- 
ance of the Order it came to the attention of the new owners of Everett 
Cablevision, Inc., that the basic factual assumption asserted in the 
KIRO-TV letter of December 5, 1966 and upon which the Commission 
based its ruling, is incorrect. 


Se —————— 
1/ Letter of December S, 1966 to Federal Communications Commission 
filed by Wilkinson, Cragun and Barker (Counsel for KIRO-TV) . 


7d ns Petitioner does not challenge ey part of the assertion 
= 
that the KIRO-IV predicted principal community contour encompa sses 
een Washington. However, from the information available to | 
Petitioner at the present time, it appears certain that the official pre- 
dicted contour map on file from KVOS-TV with the Commission clearly 
shows that KVOS-TV also places a predicted principal community contour 
over. at least a portion of Everett, Washington and Snohomish County ° 
In these circumstances, regardless of the prior contentions of the two 
television station parties, both are of equal priority and under section 


_ 74.1103(e) of the Commission's Rules neither is entitled to program ex- 


clusivity 4s against the other . Everett Cablevi sion, Inc., as the CATV 
system involved, is a party in interest, and is a party likely to be ag- 
‘grieved as a result of the Commission's ruling. Compliance with the 
Order would in fact result in forcing the Petitioner to operate in 3a manner 
: inconsistent with the clear requirements of the Commission” s CATV 
Rules as pertains to these two television stations. In addition, com 
pliance with the Commission’ s ruling PIECES as it is upon an erron- 
eous assumption of fact, would place an unnecessary and unjustified 


burden upon the Petitioner. 
" 3. Areview of all documents filed by KVOS-TV and moth 

in this proceeding as well as the Commission's Memorandum Opinion- 
i 


and Order, supra, clearly reveals that although a number of contentions : 


and counter-claims were made by the two television stations and con- 


sidered by the Commission, both KVOS-TV and KIRO-TV as well as the 
Commission assumed that the SEY predicted principal Conn 


contour fell short of Everett, Wa shington. Although the Petitioner was 


ee ante 


to be directly affected by the Deere of the proceeding, it did not file 


any Pee Ss with the Commission since it aopesred that 
the matter would be settled by a Commission ruling. Thus, after the 
release of the Commission's decision, the manager of the CATV system 
in response to the receipt of x program schedule from KIRO-TV, filed 
with that station, a letter requesting eight (8) days prior notification 
and requesting that the program exclusivity notifications from KIRO-IV 
conform to the minimal requirements of Section 74.1103. This letter 
dated October 10, 1969, was filed with the Commission. However, in 
the meantime a series of events occurred which ultimately led Petitioner 


‘ 


to the conclusion that an apparent oversight conceming 2 critical ques- 


tion of fact had occurred which had the effect of negating the Commis~ 


sion's ruling. 


— 


4. In May Of 1969, shortly before the Commission adopted its 


ruling in this proceeding, a new owner assumed management of Everett 
Cablevision, Inc., and after public notice of the Commission's ruling 
in this case was released, an engineer for the new owner discovered 


that a map purporting to depict the gecedictes principal community con- 


tour of KVOS-TV indicated that the station placed a predicted p principal 


ca eS EES, 


Dyers 


x | 
community contour over at least a portion of Everett, Washington; The 


map appears to have been reproduced from the Commission's files and 


| 
to have been received, along with other maps, from Cooper-Trent| or 


Television Digest or a similar service organization. A copy of the map 


dated June 1956 is attached hereto. It appears that, subject to don- 


firmation by the Commission, that in fact the attached map is the 


"official" predicted principal community contour map for Television 


Station KVOS-TV. Itis therefore requested that the Commis sion take 


official notice of the predicted principal community contour map as 


‘contained in the station files of KVOS-TV at the Commission. The 


attached map is difficult to read in that it is lacking in clarity. |How- 


ever, a close scrutiny of the map will show that the predicted prin- 


cipal ("minimum") contour of KVOS-TV does in fact encompass at least 


| 
a portion of the city of Everett and Snohomish County. The only 


area separate from Everett and the general county area is Mukilteo 5 


However, because Mukilteo is a tiny suburb abutting Everett, and 


is within the County of Snohomish and is not realistically severable 
from the principal community served by Everett Cablevision, Inc. és 


it must also be governed by the determination as to Everett. Thus ' 


under the Commission's Rules, as concerns 


the Everett Cablevision, Inc., CATV system, KIRO-IV and KVOS-TV 
are of equal priority, and neither is entitled to program exclusivity 


as against the other. 


5. In addition to the fact that required program exclusivity 


for KIRO-TV would not be ‘consistent with the Commission's Rules, thes Kt 
purchase of switching equipment or the use of an employee for manual 
switching is a substantial expense to Petitioner that appears to be 

om entirely eanscesee eee the acs of this case. Itis respectiully 


submitted that under the circumstances of this case, pursuant to Section 


1.106(c){3) of the Commission's Rules, the Commission is bound to 
take official notice of its own files. Furthermore, although the delay 
occassioned by the apparent oversight is an unfortunate obstruction 
to cicenty administration by the Commission, inasmuch as Petitioner 


ses brought to oetners attention of the Commission as Dewy, discovered 


facts concerming the predicted principal community contour of KVOS-TV 
in an expeditious manner, it is respectfully submitted that the Com- 
mission cannot shut its eyes to the existence of an objective fact 
which renders the declaratory ruling void. Certainly the public inter- 
est considerations in this case far outweigh considerations of admin- 
istrative orderliness and require reconsideration of this matter. See, 
Southwest Broadoasren Co., 18 F.C.C.2d 858 (July 29, 1969). Where 


an omission is so material that its correction will result in substantial 


' alteration of the original ruling, reconsideration is warranted. See, | 


—_—— 


WWIZ, Inc., 37 FCC 685 (1964); see also, Florida Gulfcoast Broad- | 


oS 


casters, Inc. 37 FCC 833 (1964). The instant case presents just such 
a situation. The public interest requires that the Commission treat all 
stations alike in relation to the priorities for carriage and non-duplica- 


tion protection on CATV systems. To afford KIRO-TV a priority to which 


it is not in fact entitled on the basis of an apparent oversight, would 
certainly not be in the public interest. The interest of orderly admin- 


. | 
istrative procedure while important, must be secondary to basic rights 


established by the Commission's Rules and Regulations. : 


WHEREFORE, the premises considered, Everett Cablevision, 


Inc., respectfully requests that the Commission, upon official notice 


of the predicted principal community contours on file for Television | 
| 


Stations KVOS-TV and KIRO-TV, reconsider its declaratory ruling con- 


ceming the program exclusivity rights of these two stations and raid 
| 


that since both television stations are of equal priority, under the Com- 
| 
mission's Rules, neither station is entitled to program exclusivity as 
against the other. | 
Respectfully submitted, 


EVERETT CABLEVISION, INC. 


' By/s/_Robert F. Corazzini 
Robert F. Corazzini 


l 
SMITH, PEPPER, SHACK & L "HEUREUX 
1776 KStreet, N.W. : Its Attomeys 
700 Montgomery Building 
Washington, D.C. 20006 


ade 
aes 
oe 
tr a 
aw) rant 


AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF NEW YORK a 
NORMAN E. WALT, JR., being duly sworn, deposes and says: 
That he is a Vice President of Everett Cablevision, Inc., 
the Petitioner named in the foregoing pleading; that he has read 


the foregoing pleading and knows the contents thereof and that 


they are true to the best of his information and belief; that the 


reason that this affidavit is made upon information and belief is 
that the source of deponent's knowledge and the grounds of depon-= 
ent's belief consist of information acquired by deponent as a re- 
sult of investigations which he caused to be made concerning the 
subject matter of the foregoing pleading, information acquired by 
him in the course of his duties as an officer of the Petitioner and - 
information reported to him by Petitioner's counsel in this proceed- 


ing. 


’ Sworn to before me this 


Notary Pont Hi JOWARD 
of New Yor, 


No, 
Qualitieg in 3 “S28 0S0c 


= 2W Yor, 
tac Expires Wale 30, cA 
70 


CERTIFICATE OF SERVICE 


St ee ee 


I, Linda H. Shearer, a secretary in the law offices of Smith, 


Pepper, Shack & L'Heureux, do hereby certify that I have mailed, post- 


age prepaid, this 27th day of October, 1969, copies of the foregoing 


"Petition for Reconsideration” to the following: 


Robert W. Barker, Esq. 

Leon T. Knauer, Esq. 

Wilkinson, Cragun & Barker’ 

1616 H Street 

Washington, D.C. 20006 
Counsel for KIRO-TV 


Paul Dobin, Esq. 

Ronald A. Siegel, Esq. 

Cohn & Marks 

1920 LStreet, N.W. 

Washington, D.C. 20036 
Counsel for KVOS-TV 


Sol Schildhause, Chief 

CATV Task Force 

Federal Communications Commission 
Washington, D.C. 20554 


/s/_ Linda H. Shearer 
Linda H. Shearer 


BEFORE THE 


Federal Communications Commission 


WASHINGTON, D.C. 20554 


In re: 


SR-126299 


) 
) 
EVERETT CABLEVISION, INC. ) 
Everett, Washington ) 
) 
) 
) 
) 


Request for Declaratory Ruling 
Filed Pursuant to Section 
74.1109 of the Cone 's Rules 


To The Commission: 
MOTION TO STAY 


Comes now Everett Cablevision, Inc., (hereinafter sometimes 
referred to as "Petitioner"), by its attorneys and pursuant to Section 
1.106(n) of the Federal Communications Commission's Rules, respect 


fully submits its "Motion to Stay "the effect of the above-captioned 
WV sesr 
Ruling, released by the Commission on September 25, 1969, pending 


the Commission's decision on the "Petition for Bese scons of 
| 


said Ruling, filed simultaneously herewith. In support thereof, it is 
respectfully submitted as follows: | 


1. The Petitioner operates a CATV system serving the commun- 


_ity of Everett, Washington and adjoining area. As the Commission 


noted in the aforementioned Memorandum Opinion and Order, the 


2 
--1/ Memorandum Opinion and Order FCC 69-691 33006 3 


Petitioner in response to a request for program exclusivity from Tele- 
vision Siation KIRO-TV Channel 7, Seattle, Washington, informed that 
station that it could not be afforded program exclusivity as against 
Television Station KVOS-TV Channel 12, Bellingham, Washington, in- 
esmuch es both television stations placed an equal priority predicted 


contcur over Everett, Washington. Thereupon, KIRO-TV filed a letter 


with the Commission requesting a declaratory ruling concerning its right 


ssumption of fact, as stated in the letter, that KVOS-TV did not place 
a predicted principal community contour over Everett, Washington, while 
<TRO-TY did place such a predicted contour over Everett. 

2. The Petition for Reconsideration sets forth in detail the 
fectual situation giving rise to said petition and the Motion to Stay. 
The factual allegations contained in said petition are incorporated by 
reference herein. Essentially, the Petitioner has discovered that 
apparently the predicted principal community contours of KVOS-TV and 
KIRO-TV, as filed with the: Commission, indicate that both television 
stetions place a predicted principal community contour over at least 
@ portion of Everett, Washington. Thus, both television stations have 
equal priority and neither is entitled to program exclusivity as against 


the other. The Petitioner has alleged that this fact was apparently 


overlooked by all parties and as a result the Commission's declaratory 


ruling appears to be ba sed upon an erroneous assumption of fact .| 


3. As aresult of the above-recited factual situation, itis 
‘clear that an urinecessary hardship, disruption of service, and un 


| re- 


justified financial burden would result to the Petitioner if it were 


quired to immediately commence program exclusivity protection prior 


to the Commission's reconsideration as to whether KIRO-TV is in fact 
entitled to such program exclusivity. A considerable expense would 
be incurred by the Petitioner to purchase switching equipment and /or 
provide an employee for manual switching. This expense appears to 
be absolutely unnecessary since under the Commission's Rules KIRO- 
TV is not entitled to program exclusivity against KVOS-TIV. additiona lly, 
under the apparent facts of this case, 2 grant of program exclusivity 
to KIRO-TV would force the Petitioner to unlawfully gucmmbate 
against KVOS-TV since the Commission's Rules entitle KVOS-IV to 
full carriage of its signal on the Everett CATV system. The public 
interest requires a uniform application of the clear wording of the 

| 


priority schedule set forth in the Commission's CATV Rules. 
WHEREFORE, the premises considered, Everett Cablevision 
Inc. , respectfully requests that the Commission issue a stay of the 
effectiveness of its Memorandum Opinion and Order, supra, re lee sed 
September 25, 1969, in this proceeding . Specifically it is requested 
that said Order which ruled that KIRO-TV was entitled to program ex7 


clusivity vis-a-vis KVOS-TV on the Everett Cablevision, Inc., CATV 


system at Everett, Washington, be stayed as far as its effect of deter- 


mining the respective rights of those two television stations, pending 


the Commission’s decision on the Petition for Reconsideration filed by 


Everett Cablevision, Inc., simultaneously herewith. 


Respectfully submitted, 


EVERETT CABLEVISION, INC. 


By /s/_Robert F. Corazzini 
Robert F. Corazzini 


SMITH, PEPPER, SHACK & L'HEUREUX 
. Its Attorneys 
1776 K Street, N.W. 
706 Montgomery Building 
Washington, D.C. 20006 


CERTIFICATE OF SERVICE 


wt 


I, Linda H. Shearer, a secretary in the law offices of Smith, 
Pepper, Shack & L'Heureux, do hereby certify that I have mailed, post- 


age prepaid, this 27th day of October, 1969, copies of the foregoing 


"Motion to Stay" to the following: 


Robert W. Barker, Esq. 

Leon T. Knauer, Esq. 

Wilkinson, Cragun & Barker 

1616 H Street 

Washington, D.C. 20006 
Counsel for KIRO-TV 


Paul Dobin, Esq. 

Ronald A. Siegel, Esq. 

Cohn & Marks 

1920 L Street, N-W. 

Washington, D.C. 20036 
Counsel for KVOS-TV 


Sol Schildhause, Chief 

CATV Task Force 

Federal Communications Commission 
Washington, D.C. 20554 


/s/_lLinda H. Shearer | 
Linda H. Shearer 


Before The 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D.C. 20554 


SR-126299 


) 
) 
’ CABLEVISION, INC. ) 
Washington y 

) 

) 

) 

) 


> to Section 
Commission's Rules 

fo The Commission: 

OPPOSITION TO MOTION TO STAY 

KIRO, Incorporated, licensee of KIRO-TV, Seattle, 

Washington, by its attorneys and pursuant to Section 1.106 (n) 
of the Commission's Rules, respectfully submits its opposition 
to the motion to stay the effect of the Commission's 
September 25, 1969, ordex” in the above-captioned matter 
which was filed on behalf of Everett Cablevision, Inc. 
(Everett), Everett, ‘Washington, on October 27, 1969. The 
movart requests that the Commission stay the effect of its 
September 25, 1969, Order pending the Commission's decision 
on a petition for reconsideration of said Order which was also 


filed by Everett Cablevision, Inc. on October 27, 1969. KIRO 


1/ Memorandum Opinion and Order, FCC 69-691 (33006). 


~ 2 = 
opposes the motion to stay for the reason that good cause 
has not been shown. | 
1. The above proceeding was initiated in November 
of 1966, and on December 5, 1966, KIRO requested the Commissions 
issue the declaratory ruling which is the subject of the 
Everett motion to stay. Everett did not make itself a party 


to that proceeding. It is stated that new owners assumed 
management of Everett in May of S68 No reason is given 
why Everett did not file its petition for relief at that time. 

2. The motion to stay does not recite the fact 
that pleadings in this matter were submitted approximately 
three years ago. This is relevant to the Commission's con- 
sideration of the motion to stay. That is, this Severs to 
be a clear instance of a situation where a so-called interested 
party (Everett) has sat back and awaited a determination by 
the Commission. When that determination proved to be adverse 
to the interests of Everett, a petition for reconsideration 
and motion to stay were filed. This represents a blatant 
abuse of Commission processes. 

3. Additional justification for the grant of this 
opposition is the fact that Everett bases its petition for 
reconsideration on a map which came into its possession from 


sources unknown, Everett contends that this map should be 


treated by the Commission as the "official" predicted principal 


community contour map of television station KVOS-TV, 


———— 


2/ Everett Petition for Reconsideration (Paragraph 3). 


=a 

Bellingham, Washington; thereby entitling that station to the 
same priorities on the Everett system as KIRO-TV is entitled 
ursuant to the Commission Order of September 25, 1969. 

The Everett petition for reconsideration in this regard 
states as follows: 


"The map appears to have been reproduced from 

the CommiSsion'’s files and to have been received, 
along with other maps, from Cooper-Trent or 
Television Digest or a similar service organ- 
ization. A copy of the map dated June, 1966, is 
attached hereto. It appears that, subject to ' 
confirmation by the Commission, that in fact the 
attached map is the "official" predicted principal 
‘community contour map for Television Station KVOS- 
TV. It is therefore requested that the Commission 
take official notice of the predicted principal 
community contour map as contained in the station 
files of KVOS-TV at the Commission. The attached 
map is difficult to read in that it is lacking in 
clarity." Everett Petition for Reconsideration 
(Paragraph 4) (Emphasis supplied). 


No reason is given why KVOS-TV did not make this contention 
during the voluminous pleadings filed with this Commission 
approximately three years ago. Throughout its pleadings, 
KVOS asserted that it had equal priority with KIRO-TV in 

that both stations placed, at most, a Grade A signal over 
Everett. KIRO contended, and successfully so, that it placed 
a principal community signal over Everett. KVOS opposed this 


contention but nowhere in the record asserted that it placed 


a predicted principal community signal over Everett. 


4, Everett should not obtain the relief sought (a 
stay) because it has not shown irreparable injury to itself 


or the paramount public interest or even a reasonable likelihood 


- 4- 
of prevailing on its petition for reconsideration. | See 


Monocacy Broadcasting Co. , 29 FCC 717 (1960), Liberty 


Television, Inc., 30 FCC 411: (1961). 


WHEREFORE, the premises considered, KIRO, Incor- 


porated, respectfully requests that the Commission deny the 


motion to stay of Everett Cablevision. 
| 


Respectfully submitted, 


Leon T. K 
Wilkinson,, Cragun & Barker 
Its Attorneys. | 
3 November, 1969 
1616 H Street, N. : 
Washington, D.C. 
628-4400 


CERTIFICATE OF SERVICE 


I, Juanita M. Eastwood, a secretary in the law 


offices of Wilkinson, Cragun & Barker, do hereby certify 
that I have mailed, postage prepaid, this 3rd day of 
November, 1969, copies of the foregoing Opposition to 


Motion to Stay to the following: 


Robert F. Corazzini 
Smith, Pepper, Shack & L'Heureux 
1776 K Street, N.W. 
700 Montgomery Building 
Washington, D.C. 20006 
Counsel for Everett Cablevision, Inc. 


Paul Dobin, Esq. 

Cohn & Marks 

1920 L Street, N.W. 

Washington, D.C, 20036 
Counsel for KVOS-TV 


Sol Schildhause, Chief 

CATV Task Force 

Federal Communications Commission 
Washington, D.C. 20554 


Juanita M. Eastwood 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 
20554 


In re; 


EVERETT CABLEVISION, INC. 
Everett, Washington 


SR-126299 


Reauest for Declaratory Ruling 
Filed Pursuant to Section 74.1109 
of the Commission's Rules 


wore 


To the Commission: 


OPPOSITION TO PETITION FOR RECONSIDERATION 


OFFUS 1) NS eee 
| 
KIRO, Incorporated, licensee of KIRO-TV, 
| 


Seattle, Washington, by its attorneys and pursuant 

to Section 1.106(g) of the Commission's Rules, re- 
spectfully submits its opposition to a petition for 
reconsideration of the Commission's September 25, 1969, 
ee ae the above-captioned matter which was filed 
on behalf of Everett Cablevision, Inc. ("Everett") 
Everett, Washington, on October 27, 1969. Boorete 
also filed a motion to stay the effect of the Comnis- 


sion's September 25, 1969 order on October 27, 1969. 


a 


1/ Memorandum Opinion and Order, FCC 69-691 (33006) - 
— | 


x 


on November 3, 1969, KIRO™filed its opposition to that .« 5 = 
motion. KIRO opposes thé- Everett petition for recon- 


sideration for the following reasons: 


I. Everett Has-Not Complied with Section 1.106(c) 


of the Commission's Rules 


1. ; Section 1.106(c) of the Commission's Rules ©". > 


provides that a” petition for reconsideration which relies 
on facts which have not been previously presented to the 
Commission will be granted only if (i) the facts relied 
on relate to circumstances which have changed since the 
last opportunity to present such matters; (ii) the facts 
relied on were unknown to petitioner until after his last 
epportunity to present such matters and he could not 
through the exercise of ordinary diligence have learned 
of the facts in question prior to such opportunity; or 
(iii) the Commission determines that consideration of 

the facts relied on is required in the public interest. 

2. The only fact relied on by Everett as a i 
pasis for its petition for reconsideration is a map which ei 
came into its possession from sources unknown. Everett 
contends that this map should be treated by the Commission 
as the "official" predicted principal community contour 


nap of Television Station KVOS-TV, Bellingham, Washington; 


Sue 


thereby entitling that Station to the same priority 

on the Everett system as KIRO is now entitled pur- 
suant to the Commission's September 25 Order. Everett 
Petition for Reconsideration (Paragraph 4). 

3. On December 5, 1966, KIRO requested that 
the Commission issue the declaratory ruling which is 
the subject of the Everett petition for reconsideration. 
Everett did not make itself a party to that proceeding. 
It states tht new owners assumed management of Everett 
in May of 1969. Everett petition for accueidenseicn 
(Paragraph 3). ‘No reason is given why Everett did not 
file a pleading with the Commission at that time. More 
importantly the fact that new owners have assumed con- 
trol of Everett does not excuse its late filing. 

4. This appears to be a clear instance of 
a situation where a so-called interested party (Everett) 
has sat back and awaited a determination by the Conmis- 


sion. When that determination proved to be adverse 


to the interests of Everett, a petition for reconsidera- 
tion and motion to stay were filed. This represents 
a blatant abuse of Commission processes, 

5. The facts before the Commission in this pro- 


ceeding are similar to previous Commission decisions. 


= 4 — 


See Durfee's TV Cable Co., 11 FCC 2a 979 (1968); Trans- 


video of Arkansas, 12 FCC 2d 287 (1968). In Durfee"s 


the Commission applied the doctrine of res judicata in 
disposing of a petition for reconsideration filed by 
2 CATV operator in support of its request for waiver of 
the program exclusivity rule. An engineering report 
submitted with the petition for reconsideration was 
not considered by the Commission because that report had 
not been presented with the initial request for waiver 
and the CATV system had not demonstrated that it had 
been unable to present the report earlier. The Com- 
mission stated in pertinent part as follows: 

“The doctrine of res judicata should be applied 

by an administrative agency to prevent the un- 

necessary relitigation of the same claim or is- 

sue.... In denying igi 

for reconsideration the 

engineering report coul 

cause the report had no 

purfee’s initial pleading.... 

not demonstrated, as required by 

the Rules, that it had been unab 

the report at that time." 11 FCC 2d at 979. 

6. Further, no reason is given why Station 

KVYOS-TV did not make this contention during the volumi- 
nous pleadings filed with the Commission approximately 
three years ago. Throughout its pleadings, KVOS asserted 
that it had equal priority with KIRO-TV in that both 


stations placed, at most, a Grade A signal over Everett. 


aS 


KIRO contended, and successfully so, that it placed a 
principal community signal over Everett. KVOS opposed 
this contention but nowhere in the record asserted 


that it placed a principal predicted community signal 


over Everett. : > 


7. Section 1.106(c)(3) provides that the 


| 
Commission may consider a petition for reconsideration 


if it deems such consideration is required in the public 


interest. We assert that no such showing is present 


here, | 
II. The Everett Petition for Reconsideration 
is Based on Grounds which are Frivolous. 


8. The Everett petition for reconsideration 


is based on a June, 1956 map which allegedly reflects 
1 2 


the predicted principal community contour of KVOS-TV_ 
Counsel for KIRO has reviewed the KWOS-TV files at 
the Commission in an effort to locate this map without 

success. However, the existence of the map and whether 


it was once the "official" contour map of KVOS-TV is 


immaterial. This is because KVOS-TV has modified its 


license to either increase or decrease power five | 


2/ The map was prepared by Ernest E. Harper. Mr. Harper 
a is a consulting engineer located in Bellingham, Wash- 
ington. 1969 Television Factbook, P. 183a. We have been 


informed that Mr. Harper was a KVOS engineer in 1966. 


ET 


3/ 


times since 1956. 

9. Interestingly, the net weekly circulation 
figures contained in 1969 Television Factbook show that 
KVOS-TV is received by less ee percent of the 


households in Snohomish County; whereas KIRO covers 


95 percent of the 62,700 homes in the Se ee 
5/ 6 


area. Everett is located in Snohomish County. 

10. Everett also asserts that compliance with 
the required program exclusivity for KIRO-TV will involve 
a "substantial expense" because of the need to purchase 
switching equipment or the use of an employee for man- 
ual switching. Everett Petition for Reconsideration 
(para. 5). Everett does not state the amount of this 
"substantial expense.” We have been informed and assert 


that the cost of switching equipment would not exceed 
a 


3/ BPCT-1242, as modified. Granted July 24, 1956. 

= BPCT-4751, as modified. Granted September 11, 1957. 
BMLCT-213. Granted December 21, 1964. BMLCT-417. Granted 
April 5, 1966. BPCT-4002. Granted December 13, 1968. 


4/ 1969 Television Factbook p. 812-b. 
5/ 1969 Television Factbook p. 816-b. 
6/ The KIRO-TV transmitter site is 27.8 miles from the 


farthest side of Everett; whereas the KVOS-TV trans— 
mitter site is 59.4 miles from the farthest side of Everett. 
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twelve hundred dollars. 


11, As has been established in the KIRO 


pleadings previously filed in this proceeding KVOS-TV 
is a Bellingham-British Columbia station. It does 
not program for Everett and other nearby communities. 
Conversely KIRO-TV has expended much time and expense 
in ascertaining and programming for its oss in 
Everett. In 1967 KIRO initiated a series of public 
affairs conferences in communities within the KIRO 
service area. These conferences are with community 
leaders and are for the purpose of discussing the 
problems facing the communities and how KIRO can 
assist in solving these problems. Attached hereto 
is a copy of a newspaper artide which appeared in 
the Everett Herald describing the efforts of KikO to 
ascertain and assist in solving the community needs 
of Everett. 
Wherefore, the premises considered, KTIRO, 


Inc, respectfully requests that the Commission 


=137— 


summarily deny the Petition for Reconsideration of 


Everett. 


sites y submitted, 
iC 


KIRO, I 


. Knauer 
Wilkinson, Cragun & Barker 
Its Attorneys 


1616 H Street, N.W. 
Washington, D.C. 20006 
628-4400 


November 10, 1969 


ATTACHMENT TO KIRO OPPOSITION TO EVERETT 


PETITION FOR RECONSIDERATION 


Article which appeared in the 
November 1, 1969 edition of 
the Everett Herald. 


BUSHIVIESS 
De, 


ah 
a aT 


r HERALO BUSINESS EDITOR 
-- = KIRO Cares About — 
~ * < Puget Sound - 


. KIRO general manager Lloyd E. Cooney recently broug! 
his staff of radio and television people to Everett, frouby 
Broadcast House in Seattle, to entertain local communi | 
leaders representing civic, business, labor, religious, educi 
tional, charitable, social and other groups involved in comm 
‘nity action. The luncheon was at the Everett Yacht Club. 

Cooney’s purpose was to pursue a program KIRO hezafiy 
in 1967 when it started a series of public affairs luncheons fo 
its representatives and community leaders to discuss the! 
problems facing each community and how KIRO can hel 
solve them. .. ‘ 

Tae film Cooney showed ard the discussions that followed 
showed graphically that KIRO Is, indeed, concerned aboufl 


“ 
> 
4 


“J 1 comnunity problems and‘really wants to help. In fact, HA | 


helped." , : a ; 
Both the film and the KIRO people there noted nwmeroug 
examples of promotions by KIRO radio and television te 
have helped build children’s orthopedic centers, h i 
empty blood bank bottles, send high school bands to Guro 
and promote better images of firemen and policemen, among 
other things. KIRO’s public service broadcasting includes 4] 
variety of topics and offers a chance for a great deal of air! 
time for such messages, some $90,000 worth. The mecting# 
with community representatives allows KIRO to gather new! 


4 


;|. ideas for topics that will really help communities. 


. “Today,” said Cooney, “we vo longer use just the press 
pared material handed to us, we go out and ask groups what 
we can do to help.” 2 , 

As part of its spirit of community concern, KIRO recenily, 
announced it will carry no cigarette advertising after next 
June when all of its current contracts run out — a decision 
that will cost them some $200,000 a year in revenue, Cooney 
said. He noted that “no new advertising is being taken now! 
and after the present contracts expire there will be none at all 
<-| ~~. we are the third station in the nation to do this and I 

- believe we are in the forefront.of a new trend in doing so. . .. 

in the face of the surgeon general’s medical reports on ciga- 

rette smoking we feel we should make this move . . . we 
s} . probably should have made it a long time azo . . .” 

‘Cooney also noted that people’s first reaction to the an* 

Douncement was: “Your station is owned by the Mormon 
“Caurch, which disapproves of smoking, so of course you'd do 
»}- this.” “Never have I been instructed by the church in this 
qf. regard,” said Cooney. pen Seca aia 
Nestoetrrenes wee ae ee Bae 
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CERTIFICATE OF SERVICE 
, 
I, Jacqueline M, Nero, 2 secretary in the 
law offices of Wilkinson, Cragun & Barker, do hereby 


certify that I have mailed, postage prepaid, this 


10th day of November, 1969, copies of the foregoing 


Opposition to Petition for Reconsideration to the 


following: 
Robert F. Corazzini, Esq.| 
Smith, Pepper, Shack & L'Heureux 
1776 K Street, N.W. 
700 Montgomery Building 
Washington, D.C. 20006 
Counsel for Everett Cablevision, Inc. 


Paul Dobin, Esq. 

Cohn & Marks 

1920 L Street, N.W. 
Washington, D.C. 20036 
Counsel for KVOS 


Saul Schildhause, Chief | 
CATV Task Force 

Federal Communications Commission 
1919 M Street, N.W. 

Washington, D.C. 20554 


Jacqueline M. Nero 
Jacquetine M. Nero 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 : 


In re: 


EVERETT CABLEVISION, INC. SR-126299 
Everett, Washington 


Request for Declaratory Ruling 
Filed Pursuant to Section 
74.1109 of the Commission's Rules 


To: The Commission 


REPLY TO OPPOSITION TO 
PETITION FOR RECONSIDERATION 


Comes now Everett Cablevision, Inc., (hereina fter sometimes 
referred to as "Petitioner"), by its attorneys and pursuant to Section 
1.106(h) of.the Federal Communications Commission's Rules, respectfully 
submits its reply to the "Opposition to Petition for Reconsideration" filed 
on November 10, 1969 by KIRO, Incorporated, licensee of KIRO-TV, Seattle, 
Washington, (hereinafter referred to as "KIRO-TV "). In support thereof the 
following is respectfully submitted: 

1. The opposition of KIRO-TV is based upon nothing more than its 
carelessly made allegations which are clearly intended to avoid the merits 
of the petition for reconsideration. Although KIRO-TV is unable to support 
or sustain these allegations the most striking aspect of its opposition is 
the fact that it makes no attempt to refute the basis for Petitioner's request 
to the Commission. The Petitioner's request was based upon its discovery 


that the most recently filed principal community contour maps for Television 


ST 


25 


Stations KVOS-TV and KIRO-TV show that both stations place a pre- 


dicted principal community contour over at least a part of the community 


of Everett Washington. KIRO-TV does not deny the validity or accuracy 
of that factual allegation as indeed it could not. Unable to respond to 
the merits of the petition for reconsideration, KIRO-TV yields to the use 
of allegations that the Petitioner has engaged in "g blatent abuse of 
Commission processes" (Opposition, page 3), and that the grounds 


for the petition for reconsideration "are frivilous" (Opposition, page 5). 


sively shows that KIRO-TV has no real basis for its opposition. 


The total reliance by KIRO-TV upon such intemperate charges SEE 
| 


2.The claim that Petitioner has not complied with Section 1. 106(c) 


of the Commission's Rules is most conclusively contradicted by the 
undenied factual situation, which under Section 1.106(c)(3) requires 
| 


the relief requested. Furthermore, Petitioner cited supporting Com- 


mission precedent directly on this point. Noteworthy is the fact 


KIRO-TV does not comment on this aspect of the Petitioner's pledding. 


Instead KIRO-TV's attempts to argue that the instant case is similar 

to the situation in Durfee 's TV Cable Co. , 11 FCC2d 979 (1968) and 
Trans-Video of Arkansas, 12 FCC2d 287 (1968). “However, the reliance 
upon these two cases is totally misplaced because of the basic and 
critical dissimilarity poten the instant fact situation and the two 
cited cases. The Petitioner is not attempting to relitigate any par- 


ticular claim or issue. The Petitioner is in no way disputing the 


Commission's decision as based on the facts presented. The 


ane 


Petitioner seeks merely to have the Commission apply its rules on the 
basis of the fact situation as it actua lly exists 

3. The distinction between the Durfee's and Trans-Video cases 
and the instant case is pointed up by KIRO-TV's attempt to convince 
the Commission that Petitioner sat back and waited for a Commission 
decision and when that proved to be adverse, then entered the case. 
Thus, KIRO-TV asks why Petitioner did not file a pleading with the 
Commission when new owners assumed management of Everett in May 
of 1969. The answer to these allegations was sions contained in 
the petition for reconsideration . In paragraph 4 of that petition it was 
stated that the new owners did not discover the oversight until after 
the decision of the Commission had been rendered. However, KIRO-TV, 
in an apparent effort to avoid the consequences of a factually accurate 
record, unabashedly attempts to impute to Petitioner the responsibility 
for the failure of KVOS-TV to bring these facts to light during the pro- 
ceeding. The Petitioner, of course, cannot answer for the failure of 
either KIRO-TV or KVOS-TV in this regard. Moreover, KIRO-TV's pre- 
sent attempt to preclude Petitioner from presenting the correct factual 
situation to the Commission is highly inappropriate since it was 
KIRO-TV in its November 8, 1966 letter of request to Everett Cable- 


vision, Inc., that demanded program exclusivity on the ba sis of its 


allegation that Everett “is located barely within the Grade A contour 


of KVOS-TV". Since the KVOS~TIV contour map submitted by Petitioner 


ree 


x 
- 
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clearly shows that such a statement was grossly inaccurate KIRO-TV 
should not now be heard to object when e party attempts to bring the 


correct facts to the attention of the Commission. 
| 


4. The Petitioner's interest is not to establish responsibility 


for the state of the record, but rather that the Commission give recog- 
nition to the existence of what is now an undenied and indisputed 
| 
fact. The most recent contour maps on file with the Commission show 
| 


that both stations are of equal priority as to the community of Everett, 


Washington, and the Petitioner urges that the Commission's Rules be 
| 


applied under the facts as they actually exist. In the instant case, 
applying the clear requirement of Section 74 .1103(e) to the fe cts results 
in the inescapable conclusion that neither station is entitled to program 


exclusivity as against the other. 


5. KIRO-TV's response that the contour established by tt 


most recently filed map is "immaterial" would, if accepted, 


mockery of Section 74.1103. In an attempt to support its charge thet 


| 
Petitioner filed a frivilous pleading KIRO-TV presents an incredible 


argument. KIRO-TV does not deny that the map attached to the petition 


for reconsideration is the latest principal community contour map on 
file with the Commission for KVOS-IV. Neither does it deny that this 
map shows that a portion of the STS) of Everett is within the 
principal community contour of that station. Instead, KIRO-TV asks 


the Commission to rule that if a station modifies its license without 


filing a new coniour map, then that station no longer has an "official" 
contour map on file with the Commission. KIRO-TV knows full well 
that a new contour map need not be filed every time a license is mod- 


ified. Furthermore, the Commission has, since the inception of the 


Second Report and Order 2 FCC2d 725 (1966), considered the most 


recently filed contour map for an operating television station to be its 
"official" contour map for CATV purposes until a new map is filed. So 
ludicrous is the KVOS-TV argument that carried to its logical conclu- 
sion, it would result in a great number (perhaps a majority) of the oper- 
ating television stations in the country having no official contour map 
on file with the Commission. KVOS-TV does not suggest how the car- 
riage and program exclusivity rules could be implemented in sucha 
situation. Indeed the only answer would have to be that such stations 
without official contour maps on file would not be entitled to the bene- 
fits and protections of the carriage and program exclusivity rules. | 
Clearly, if the KIRO-TV argument were to be adopted, ‘the result would 
be utter chaos. 

2 6. KIRO-TV's arguments concerning the expense of switch- 
ing equipment and its alleged service to the community of Everett are 
based on the assumption that KIRO-TV is of higher priority than KVOS- 
TV in Everett. Thus the case has come full circle. It began on that 
erron2ous assumption and now KIRO-TV seeks to have it concluded in 
the same manner. The Petitioner submits however, that the public 


interest requires otherwise. 


-6 - 


WHEREFORE, the premises considered, Everett Cablevision, 


Inc., respectfully requests that the Commission grant the Petition 


for Reconsideration and issue the ruling requested therein. 


Respectfully submitted, 


EVERETT CABLEVISION, INC. 


By_/s/_ Robert F. Corazzini 
Robert F. Corazzini 


| 
SMITH, PEPPER, SHACK & L'HEUREUX 
Its Attorneys 


1776 K Street, N.W. 
Washington, D.C. 20006 


CERTIFICATE OF SERVICE 


I, Linda H. Shearer, a secretary in the law offices of Smith, 


Pepper, Shack & L'Heureux, do hereby certify that I have mailed, post- 


age prepaid, this 20th day of November, 1969, copies of the foregoing 


"Reply to Opposition to Petition for Reconsideration" to the following: 


Robert W. Barker, Esq. 

Leon T Knauer, Esq. 

Wilkinson, Cragun & Barker 

1616 H Street 

Washington, D.C. 20006 
Counsel for KIRO-TV 


Paul Dobin, Esq. 

Ronald A. Siegel, Esq. 

Cohn & Marks 

1920 L Street, N.W. 

Washington, D.C. 20036 
Counsel for KVOS-TV 


Sol Schildhause, Chief 

CATV Task Force 

Federal Communications Commission 
Washington, D C. 20554 


/s/ Linda H. Shearer 


ee  ———— 


Linda H. Shearer 


Before the f 
FEDERAL COMMUNICATIONS COMMISSION ! FCC 69-1358 
Washington, D.C. 20554 i | 40273 


In re 


EVERETT CABLEVISION, INC. SR-126299{R) 


Everett, Washington 


Request for Declaratory Ruling 
Filed Pursuant to Section 
74.1109 of the Commission's 
Rules 


wevvuvvvvvy™’ 


MEMORANDUM OPINION AND ORDER 
Adopted: December 10, 1969 Released: December 27, 1969 
| 
By the Commission: Commissioner Cox dissenting and issuing @ statement; 
Commissioners H. Rex Lee and Wells dissenting. 
| 


1. On October 27, 1969, Everett Cablevision, Inc}, operator 
of a CATV system at Everett, Washington, filed a "Motion to! Stay" and 
a "Petition for Reconsideration" directed against the Commission's 
action in Everett Cablevision, Inc., FCC 69-691, 19 FCC 2d 83i. In the 
cited action, the Commission held that Station KIRO-IV (CBS), Seattle, 
Washington, is entitled to program exclusivity vis-a-vis Station KVOS-TV 
(CBS), Bellingham, Washington, on the Everett, Washington CATV system. 
The Commission based its decision on the judgment that KIRO-TV piaces 
a predicted principal community contour over Everett, and that XVOS-TV 
had failed to show that it places an actual Grade A or better contour 
over Everett. No claim was made that KVOS-TV places 4 predicted princi- 
pal community contour over Everett. Inter alia, we note the Licensees 
of KVOS-TV and KIRO-TV participated in the earlier proceec s but 
that Everett Cablevision did not participate. 1/ 


2. Everett Cablevision agrees that KIRO-TV places a pre- 
dicted principal community contour over Everett, but argues that the 
parties did not consider KVOS-TV's most recently filed predicted contour 
mape KVOS-TV's contour map and its entire engineering records have 
been examined in view of Everett Cabievision's claim, and the Commission 
finds that KVOS-TV's predicted principal community contour encompasses 
part of Everett. 2/ In these circumstances, it seems appropriate to reconsider 
our cited action and to set it aside. Since this determination involves 
taking official notice of Commission records, "new evidence” is not in- 
volved, and KIRO, Inc.'s reliance on Durfee's TV Cable Cos, FCC 68-222, 
11 FCC 2d 979, and Trans-Video of Arkansas, FCC 68-353, 12! FCC 2d 287, 


! 
1/ Anew owner assumed management of Everett Cablevision in May, 1969. 
2/The determination of the KVOS-TV principal community contour in the 
Girection of Everett, Washington was based on the transmitting antenna 
height above average terrain of 2370 feet and the effective radiated 
(continued next page) : | 


. 


is misplaced. Compare Houlton TV, Inc., FCC 67-539, 8 FCC 2d 157. 
Moreover, fair administration of the program exclusivity requirement 
demands that stations of equal priority not be accorded program ex- 
clusivity on CATV systems. 


In view of the foregoing, the Commission finds that its action 
in FCC 69-691, 19 FCC 2d 831, should be reconsidered and set aside. 


Accordingly, IT IS ORDERED, That the "Petition for Recon- 
sideration" filed October 27, 1969, by Everett Cablevision, Inc., 
directed against the Commission's action in FCC 68-691, 19 FCC 2d 831, 
IS GRANTED, and Everett Cablevision, Inc. NEED NOT provide Station 
KIRO-IV with program exclusivity vis-a-vis Station KVOS-TV on its CATV 
system at Everett, Washington. 


IT IS FURTHER ORDERED, That the "Motion to Stay" filed October 
27, 1969 by Everett Cablevision, Inc., directed against the Commission's 
action in FCC 68-691, 19 FCC 2d 831, IS DISMISSED as moot. 


FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Secretary 


power of 229 kilowatts. The map employed to establish KVOS's trans- 
mitting site and the Everett City limits was the Sectional Aeronautical 
Chart - Bellingham, edition of October 1954. 


DISSENTING STATEMENT OF COMMISSIONER KENNETH A. COX 


I dissent. Everett Cablevision “sat out" the three year proceeding 
in which KIRO-TV and KVOS-TV litigated their respective rights dn its 
system. Not liking the Commission's resolution of the matter, it now 
seeks to enter the case for the first time, basing its clains on a map 
dated June 1956 which it alleges came into its possession from sources 
unknown and which it says "appears" to be the official predicted principal 
community contour map for KVOS-TV. It asks us to take official motice of 
the map “as contained in the station files of KVOS-TV at the Commission." 


KVOS-TV never claimed in this proceeding that it provides principal 
community service to Everett, and it certainly should know the locatioa of 
its contours better than anyone else. No explanation has been offered as 
to why the map was not presented at a timely stage in this proceeding. In 
any event the mysterious map is worthless because XVOS-TV has modified its 
license, either increasing or decreasing powcr, four times since June 1956. 
Thus it can no longer be the subject of valid official notice for any current 
purpose. Indeed, the majority are not here proceeding on the basis of the 
map at all. Instead, they are relying on a calculation -- nevet submitted 
for KIRO-TV's comments -- made by our Chief Engineer. I do not think it 
proper for the Commission thus to provide engincering assistance of decisional 
importance to one party simply on the ground that it has unecrthed a worthless 
map purporting to support its contentions. If Everett Cablevision had hired 
its own engineers to submit a similar calculation it would have! beea re- 
fected under 61, 106(c) of the Rules, 
| 

In this posture of the matter, L think we should leave our) action of 
September 25, 1969 undisturbed. To allow Everett Cablevision to intervene 
at this point, in my judgment, is to countenance an abuse of our processes. 
Furthermore, I am satisfied that we have reached the proper result here. 
KVOS-TV is in the Bellingham-Vancouver, B. C. market and makes ho clain that 
it programs for Everett. | 

i | 

Its transmitter appears to be at least 45 miles from the ncirest bounds 
ary of Everett and Television Factbock shows that it is received (evea in 
Grade -B “or éven -less' strength) by only 5 to-24%\0f the shouscholes in the 
county in which Everett is“situated. ° KTRO-TW).c9 da cthe Seattle-Taco=za rarket 
and has alleged that it ascertains and programs for the needs of Everett, 
whose most distant (i.e., the northern) boundary appears to be approximately 
25 1/ miles from the station's transmitter. The Factbook shows it is re- 


Sadler 
I/ KIRO-TV alleges that: "The KIRO-iV transmitter site is 27.8 miles 
from the farthest side of Everett; whereas the KVOS-TV transmitter site 
is 59.4 miles from the farthest side of Everett. 


ceived by over 50% of the homes in the county’ -- in view of the distance 
ang terrain, the percentage 4s certainly much, much higher. The ruling 
herein will mean that KIRO-TV will be the only one of the network affi- 
liated stations in Seattle which will not have exclusivity for its net- 
work programming on the cable system in Everett, which is a very significant 
part of its market. 2/ This will place it at a significant competitive 


disadvantage. 


In any event, this order should not apply to Mukilteo, which no one 
claims is within the principal city contour of KVOS-TV. It is not, as 
Everett Cablevisioa alleges, "gq tiny suburb abutting Everett." It is 2 
separate municipality some five miles from Everett, having a 1960 population 
of 1,128. I lived in Seattle long enough to know that Everett is in the 
Seattle, rather than the Bellingham market, so that KIRO-TV should, under 
our policies, be given preference oa the cable system fare. 


2] Everett has a 1960 population of 50,500. Television Factbook indicates 


‘that Everett Cablevision has 13,856 subscribers, with a potential of 20,000. 
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In the 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


KIRO, Inc. 
Station KIRO-TV 
Seattle, Washington, 


Petitioner 


v. 
Docket No. 23884 


Federal Communications Commission 


1919 M Street, N.W. 
Washington, D.C. 


Respondent 


Everett Cablevision, Inc. 
Everett, Washington 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Intervenor 


eS ee 


ON PETITION FOR REVIEW OF ORDER AND OPINION OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


ee SS ee 


BRIEF FOR PETITIONER, KIRO INCORPORATED 


BRIEF FOR Phi tit, SS 
STATEMENT OF ISSUES PRESENTED 


The following issues are presented by this petition: 
1, Whether the Commission acted contrary to Sec- 


405 of the Communications Act of 1934, as amended, by 


REFERENCE TO RULINGS 


Presented for review by this Court are the decisions 


and orders of the Federal Communications Commission entitled 


In Re Everett Cablevision, Inc., FCC 69-691, 19 FCC 2d 831, re- 


leased September 25, 1969, as reversal after reconsideration 
by FCC 69-1358, 20 FCC 2d 918, released December 17, 1969 
(A. 85-86, 125-128). 


(a) granting a petition for reconsideration filed by Everett 
Cablevision, Inc. ("Everett") , who was not a party in the 
initial proceeding, (b) considering substantive’ allegations 
contained in that petition and (c) considering other evidence 
not made available to Petitioner for comments. | 

2. Whether petitioner's right to administrative due 
process has been violated because the decision of the Commis- 
sion on reconsideration was based on evidence never submitted 
to petitioner for comments. 

This case has not previously been before this Court 
under the same or a similar title. 

JURISDICTIONAL STATEMENT 

KIRO, Incorporated ("KIRO") petitions for review of 
the decisions and orders of the Federal Communications Commis- 
sion ("Commission") entitled In re Everett Cablevision, Inc., 
FCC 69-691, 19 FCC 2d 831, released September 25, 1969, as 
reversed after reconsideration by FCC 69-1358, 20 FCC 2a 918, 
released December 17, 1969 (A.85-86; 125-128). | 

This Court has jurisdiction of this petition for re- 
view pursuant to § 402(a) of the Communications Act of 1934, 
as amended, 47 U.S.C. $ 402(a), and 28 U.S.C. § 2342, 

STATEMENT OF THE CASE 
KIRO, Incorporated ("KIRO") is licensee of oie 


vision Station KIRO-TV, Seattle, Washington. It is an affili- 


ate of the CBS Television Network. Intervenor, Everett 
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Cablevision, Inc. ("Everett") is the owner and operator of a 
community antenna television system with 13,856 subscribers 

in Everett, Washington, which has a population of 50,000 people 
(A.128). 

The Everett system provides its customers with tele- 
vision signals from four television stations in Seattle, Washing- 
ton; two stations in Tacoma, Washington; one station in Bel- 
lingham, Washington; two stations in Vancouver, British Colum- 
bia and one station in Victoria, British Columbia. Only two 
of the television stations carried on the Everett system 
are affiliated with the CBS Television Network. They are 
petitioner's station, KIRO-TV in Seattle, and Station KVOS-TV 
in Bellingham, Washington. 

On November 8, 1966, KIRO addressed a letter to the 


President of Everett requesting that KIRO-TV be afforded pro- 


gram exclusivity protection pursuant to Section 74.1103 (e) 
1 


of the Commission's Rules (47 C.F.R. 74.1103(e))” (A.3-4). 


EEE EEE tnt 


1/ Television stations have predicted contours which are 

= determined by the contour map of the station or actual 
measurements or application of Section 73.684 (47 C.F.R, 
73.684) of the Commission's Rules. The contours stated in 
decreasing strength and therefore importance, are as follows: 
"principal community contour", "Grade A contour" and "Grade B 
contour". 74.1103(e) of the Commission's Rules provides in 
pertinent part as follows: 


Any [CATV] system which operates, in whole 

or in part within the Grade B or higher 

priority contour of any commercial ... tele- 
vision station ... and which carries the 

signals of such station shall, upon request of the 
station licensee ... maintain the stations’ 
exclusivity as a program outlet against lower 
priority or more distant and duplicating 

signals but not against signals 


= oc 


KIRO was primarily interested in assuring that the Eyerett 
system was prohibited from carrying KVOS-TV when that sta- 
tion and KIRO-TV were broadcasting the same CBS television 
programs. KIRO asserted that KIRO-TV placed a principal 
community contour over Everett whereas KVOS-TV barely placed 
a Grade A contour over the city (A.3). On November 22, 1966, 


| 
Everett rejected the KIRO request, stating that the signals 


of both KVOS-TV and KIRO-TV in Everett were of equal priority 


and, accordingly neither station was entitled to program 


exclusivity protection. (A.5). On December 5, 1966 KIRO 


requested a ruling from the Commission (A.1-2). 

On March 16, 1967 KVOS formally opposed the KIRO 
request for exclusivity protection (A.22-44). KVOS con- 
tended that KIRO-TV did not place a predicted or actual prin- 
cipal community signal over Everett and concluded by assert- 


ing the KIRO-TV and KVOS-TV signals were of equal priority 
1/cont. | 
om of equal priority, 


This rule permits a television station to require that its 
programming be carried on a CATV system and has the effect 
of also requiring that said programming not be duplicated 
on the same day by the programming of another television 
station carried on the same CATV system and affiliated with 
the same network if the first television station is of a 
higher priority. The appropriate rules are recited in Ap- 
pendix A. 


(A.31). In reply KIRO offered an engineering statement 
asserting that it placed a predicted community contour 
over Everett, established the closer proximity of Seattle 


to Everett when compared with Bellingham, showed that KVOS 


was primarily a Canadian station and set forth additional 


criteria showing that Everett was attuned to Seattle and 
got Bellingham (A.51-84). 

On September 25, 1969 the Commission released a 
Memorandum Opinion and Order holding that Everett was re- 
quired to afford KIRO-TV program exclusivity protection vis- 
a-vis KVOS-TV (A.85-86). The Commission concluded that 
KIRO-TV placed a predicted community contour over Everett 
and that KVOS-TV placed a Grade A signal over that city. 
While KVOS never contended that its predicted contour over 
Everett was greater than a Grade A contour, the Commission 
rejected as inadequate the KVOS showing that it (and not 
KIRO-TV) placed an actual principal community contour over 
Everett, or a contour of equal priority with KIRO-TV. 

On October 29, 1969 Everett filed a petition for re- 
consideration raising for the first time the contention that 
KVOS-TV placed a predicted community contour over Everett 
(A.87-96). In its petition Everett conceded that neither 
KVOS, KIRO nor the Commission had ever challenged the asser- 
tion that KIRO-TV provides a predicted community signal to 


Everett, whereas KVOS provides only a predicted Grade A 
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signal (A.89-90). Everett also conceded that it had not 
previously participated directly in the proceeding and had 
filed no pleadings with the Commission (A.88) . 

Everett asserted in its petition that one of its 
engineers had discovered a map showing the principal com- 
munity contour of KVOS, that the map was the nofficial" 
principal community contour map of KVOS and that the map 
showed that KVOS-TV placed a predicted principal community 
contour over Everett. In justification of its lack of timeli- 
ness in bringing this matter to the Commission's attention, 
Everett stated that (a) a new owner assumed management of KVOS 
in May of 1969 (A.90);(b) that an engineer for the new owner 
discovered the map after the Commission's initial dectsiong” 
(A.90) ;and (c) that the map, dated June of 1956, appeared to 
be the "official" map of the station (A.91). Everett conceded 
the map "is difficult to read in that it is lacking in clarity." 
(A.91). | 

KIRO opposed the Everett petition, arguing that the 


Everett assertions did not merit reconsideration, especially 
since it had not made itself a party to the initial proceeding 
(A.107-117). It was also pointed out that KVOS never claimed 
that it places a predicted community contour wer Everett (A.110) 
and the Commission was informed that counsel for KIRO had 


27 It is not Stated whether the engineer was also employed 
| 


— py the old owners. 


failed in his search for the "official" 1956 map referred 

to by Everett in its petition. (A.111). It was further em- 
phasized that the KVOS license had been modified to permit 
increases or decreases in power five times since 1956 (A.111- 
112). Thereafter, Everett filed its reply. 

On December 17, 1969 the Commission released its 
opinion reversing the initial decision (FCC 69-1358). The 
Commission did not base its decision on the map referred to 
by Everett in its petition for reconsideration. Rather it 
based its decision on a determination by Commission engineers, 
not made available to petitioner, which concluded that KVOS 
placed a predicted principal community contour over a portion 
of Everett. The Commission stated: 

"2rhe determination of the KVOS-TV principal 

community contour in the direction of Everett, 

Wash., was based on the transmitting antenna 

height above average terrain of 2,370 feet and 

the effective radiated power of 229 kilowatts. 

The map employed’ to establish KVOS's transmitting 

site and the Everett city limits was the sec- 

tional aeronautical chart, Bellingham, edition 

of October 1954." (A.125-126) 
The Commission decision was adopted on December 10, 1969. On 
December 9, 1969 the’ Commission granted KVOS-TV authority to 
broadcast with effective radiated power of 229 kilowatts; prior 


3/ 
to that date KVOS-TV was operating with power of 214 kilowatts. 


EEE 


3/ On December 4, 1967 KVOS-TV was granted a construction permit 
(BPCT-4002) to increase effective radiated power from 214 
kilowatts to 229 kilowatts. On November 28, 1969 KVOS-TV filed an 
application for license to cover the construction permit. In that 
application KVOS-TV certified that the station had been constructed 


Ti 


The Commission justified its reliance on such evidence 
by reasoning that it was merely taking official notice 
of Commission records; "new evidence” was not involved and 
therefore that portion of the Commission's rules which prevent 
petitions for reconsideration unless new evidence is provided 
did not apply (A.125-128). Three of the seven Commissioners 


dissented. | 
SUMMARY OF ARGUMENT 


The decision and orders, of the Commission, which are 
the subject of this petition for review, among other things: 

(a) Considered substantive allegations contained in 
a petition for reconsideration filed by Everett qy when 
Everett was not a party in the instant proceeding; and (2) 


where the Commission did not rely on facts which occurred sub- 
! 
sequent to the initial decision. 


(b) Were based on evidence not presented at a timely 
stage in tle proceeding, on documents never seen by petitioner, 
on engineering calcuations by Commission personnel never sub- 
mitted to petitioner for comments and on a Commission grant 
increasing the power of KVOS-Tv effective one day prior to 


the Commission decision on reconsideration. 


EE EES 


3/cont. 
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pursuant to the permit. A request for program test authority 
was filed and on December 9, 1969 KVOS-TV was authorized to 
operate at its new power. The Commission has not yet granted 
the license. 


The remedy sought by petitioner is that this Court 
reverse the Commission decision on reconsideration (FCC 69-1358) 
and reinstate the initial decision (FCC 69-691). 
ARGUMENT 


I, THE GRANT O@ THE PETITION FOR RECONSIDERATION CONSTITUTED 


AN ABUSE OF DISCRETION AND DUE PROCESS 


Petitions for Reconsideration filed with the Commis- 


sion are subject to the provisions of Section 405 of the Communi- 
4/ 
cations Act of 1934, as amended, (47.U.S.C, 405). That section 


provides in pertinent part as fo llows: 


[Reconsideration] shall be governed by such general 
rules as the Commission may establish, except that 
no evidence other than newly discovered evidence, 
evidence which has become available only since the 
original taking of evidence, or evidence which the 
Commission or designated authority within the Com- 
mission believes should have been taken in the ori- 
Some proceeding shall be taken on any [reconsidera- 
tionj." 


The Report of the House Committee on Interstate and Foreign 
Commerce described the purpose of Section 405 as follows: 


"The committee wishes to make clear that, 
in any situation where a petition to deny 
could have been filed by a party in inte- 
rest prior to the grant, the normal stan- 
dards with respect to petitions for [re- 
consideration] will apply, so that (1) 

no matter may be raised in a petition for 


SE Se 
4/ Appendix A hereto recites Section 405 of the Communications 

Act and relevant portions of Section 1.106 of the Commis- 
sion's Rules. 


[reconsiderat ion] which could have been raised with 
reasonable diligence by a petition to deny, and ( 

any matter that was Yaised in a petition to deny. 

and disposed of by the Commission need not be con- 

sidered or discussed in detail if it is raised again." 

H. R. No. 1800, 86th Cong., 2d Sess. (1960); 2 U.S.C.C.A.N, 
3516, 3521 (1960) (Emphasis supplied). 


The rules of the Commission are consistent with the Congres- 
| 


sional mandate. Section 1.106(c) of the Commission's Rules 
(47 C.F.R, & 1.106(c)) recites these three situat ions under 
which the Commission will consider petitions for reconsidera- 
tion based on facts not previously presented to the Commissio n: 


(1) the facts relied on relate to events or circumstances oc- 


curring subsequent to the last opportunity to present such 
| 
matters; (2) the facts relied on were unknown to the petitioner 


until after his last opportunity to present such matters and 


the petitioner could not through the exercise of ordinary dili- 
gence have learned of the facts prior to such opportunity or 


(3) consideration of the facts relied on is required in the 


public interest. 


Applicability of those standards for reconsideration 


to this proceeding demand reinstatement of the Commigsion's 
initial decision. | 

The following parties are interested parties: 
(1) Petitioner ("KIRO") who has participated chroughput and pre- 
vailed in the initial decision. (2) KVOS-TV which opposed 
the relief sought by KIRO. It has not participated since the 


initial decision. (3) The intervenor, Everett Cablevision, 
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who did not make an appearance until the initial decision had 
been issued; and (4) the Broadcast Bureau and CATV Task Force, 
who are charged with ‘the responsibility of representing the 
interests of the public (47. C.F.R. §§ 0.71 and 0.85). Neither 
has filed comments at any stage oftthis proceeding. 

An analysis of the contentions of KVOS, Everett and 
the Commission follows: 

(a) KVOS-TV, an original party in this proceeding, 
has not supported the Everett contention respecting the coverage 
area of KVOS-TV. 

KVOS-TV vigorously opposed the efforts of KIRO-TV 
to obtain program exclusivity on the Everett CATV system. 

KVOS, an experienced broadcaster represented by able counsel, 
persuasively but unsuccessfully contended that KVOS-TV and 
KIRO-TV both placed predicted Grade A contours over the City 

of Everett. (A. 22-44). Nowhere in its pleadings did KVOS assert 
that its predicted principal community contour encompassed any 
part of the City of Everett. In rendering its initial decision 
the Commission found that KIRO-TV placed a predicted principal 
community contour over Everett, whereas KVOS only placed a pre- 
dicted Grade A contour over that city (A.85-86). 

Following the initial decision Everett entered its 
first appearance in this proceeding by filing a petition for 


reconsideration. It claimed that KVOS placed a predicted 


principal community signal over Everett. (A.87-96). In support 


of this contention, a map, allegedly the "official" map of 


ey 


KVOS-TV, was filed with the Commission. At no time has KVOS 


affirmed or denied that this map is the "official" contour 


map of the station. 
Certainly, KVOS-TV would have argued that it placed 


a principal predicted community contour over Everett if it 


believed this to be the case. And certainly the owners of 


KVOS should be informed of the contours of KVOS. 


Such silence of KVOS-TV argues persuasively against 
the Everett contention and the final conclusion of the Com- 
mission, The only other apparent reason for the silence of 
KVOS-TV is obvious. It was aware that if it had brought the 


so-called "official" map to the attention of the Commission 


by way of a petition for reconsideration it would have failed 
| 

to meet the requirements of the Commission's Rules in this 

respect. Every television broadcaster should have knowledge 


of his predicted contours because such contours establish the 


areas within which a television station is entitled to pro- 


tection. KVOS knew or should have known the extent of its pre- 


dicted contours. In Durfee's TV Cable Co., 11 FCC 2d 979 (1968), 


the Commission stated: 
| 
"In denying Durfee's original petition for recon- 
sideration the Commission held that its engineering 
report could not be considered because the report 
had not been presented with Durfee's initial pleading 
_,. and Durfee'ts had not demonstrated, as required 
by § 1.106(c) of the Rules, that it had been unable 
to present the report at that time." 11 FCC 2d at 979. 


| 
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Based on such reasoning KVOS would have been precluded from 
presenting the alleged "official" map to the Commission in a 
petition for reconsideration. See also Trans-Video of Arkansas, 


12 FCC 2d 287 (1968). 


(b) Everett Cablevision did not meet the standards 


of Section 405 of the Communications Act. 

Although KVOS-TV did not object and has not objected 
to the Commission's initial decision, Everett filed a petition 
for reconsideration. The Commission granted the petition and 
reversed its initial decision. In this respect, Commissioner 
Cox in his dissenting statement stated as follows: 

"J dissent, Everett Cablevision ‘sat out' the 
three-year proceeding in which KIRO-TV and KVOS-TV 
litigated their respective rights on its systen. 
Not liking the Commission's resolution of the matter 
it now seeks to enter the case for the first time, 
basing its claims on a map dated June 1956, which 
it alleges came into its possession from sources 
unknown and which it says ‘appears' to be the 
official predicted principal community contour map 
for KVOS-TV. It asks us to take official notice of 
the map as contained in the station files of KVvOoS 
at the Commission." (A.127). 

Commissioner Cox went on to observe that KVOS never claimed 
in this proceeding that it provided principal community service 
to Everett and "it certainly should know the location of its 
conto urs better than anyone else." (A.127) Commissioner Cox 
was exasperated by the fact that no explanation had been offered 
as to why the map, if relevant, had been not presented at a timely 
stage in the proceeding. Finally Commissioner Cox pointed out 
that the map was worthless because KVOS had modified its license 
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| 
of times since the date on the map - June, 1956 (A.127). 


Had the Commission decision been based on the map of- 
| 

fered by Everett its status as a petitioner for reconsideration 

may have been valid. But this is not the case. The Commission 


decision was based on calculations which were never submitted to 


KIRO for comments and which were made by Commission personnel 
based on another map not introduced in evidence (4.125). of equal 
importance is the fact that the day before its decision the Com- 
mission authorized KVOS-TV to increase its effective radiated 
power from 214 to 229 kilowatts and the Commission used the power 
of 229 kilowatts in determining the predicted contout of KVOS-TV 
(A.127-128). In this regard the position of Everett is relevant: 


| KIRO-TV asks the Commission to rule that ifia 
station modifies its license without filing a new 
contour map, then the station no longer has an ‘of- 
ficialt contour map on file with the Commission. 
KIRO-TV knows full well that a new contour map need 
not be filed every time a license is modified. 
Furthermore, the Commission has, since the inception 
of the Second Report and Order, 2 FCC 2d 725 (1966) , 
considered the most recently filed contour map for 
an operating television station to be its 'official' 
contour map for CATV purposes until a new map is 
filed. So ludicrous is the [KIRO]-TV argument that 
carried to its logical conclusion, it would result 
in a great number (perhaps a majority) of the opera- 
ting television stations in the country having no 
official contour map on file with the Commission. 
[KIRO]-TV does not suggest how the carriage and pro- 
gram exclusivity rules could be implemented in such 
a situation, Indeed the only answer would have to 

pe that such stations without official contour maps 
on file would not be entitled to the benefits and 
protections of the carriage and program exclusivity 
rules. Clearly, if the KIRO-TV argument were to, be 
adopted, the result would be utter chaos." (A.121-122, 
Everett Reply to KIRO Opposition to Petition for Re- 
consideration). 


| 
Yet, the Commission decision is predicated on the "utter chaos" 
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predicted by Everett in that the decision was not based on 
any contour map of KVOS-TV but was based on measurements 
which relied on an increase in power granted to KVOS-TV the 
day before the Commission decision. 

The Everett petition for reconsideration should not 


have been entertained by the Commission, for four reasons: 


(1) If the map had been offered by KVOS it would have been 


rejected as in violation of Section 1.106(c). (2) If the 
calculations made by the Commission had been submitted by 
Everett, they would have been rejected under the same provision 
of the Commission's Rules; (3) Everett did not meet the 
burden of showing that had it exercised reasonable diligence 
the map would have been presented to the Commission prior to 
its initial decision and (4) the Commission decision was not 
based on the map. 

(c) There was no overriding Public Interest Factor 
in Support of the Commission's Decision on Reconsideration. 

The most important party to this proceeding is the 
public. It does not appear that the public will be affected 
one way or another based on the Commission's determination in 
this proceeding because the public will not receive additional 
television programming. It will merely be limited to service 
from one rather than’ two channels for a limited amount of 
CBS network television in the Everett area, In addition, 


KIRO-TV is a Seattle station closely attuned to Everett; 


KVOS is a Bellingham station closely attuned to Vancouver, 


British Columbia. 
| 


It is relevant that this Court recently stated: 


twe do not find a statute or case law any ground for 
accepting the premise that proceedings before admini- 
strative agencies are to be constituted as endurance 
contests modeled after relay races in which the baton 
of proceeding is passed on successively from one | le- 
gally exhausted contestant to a newly arriving legal 
stranger."' Eastern Utilities Commission v. Atomic 
Energy Commission, (Docket No. » Pp. D.C. 
Cir. Feb. 10, 1970). 


It is clear from the above authorities and reasoning that the 
| 


Commission decision on reconsideration should be reversed 
| 
and the initial decision reinstated. 


II. THE RIGHT TO ADMINISTRATIVE DUE PROCESS HAS BEEN VIOLATED 
TO THE PREJUDICE OF PETITIONER 


(a) The Commission decision was based on Suidence 
which was not of record and which was not made available for 
comments by petitioner. 

The reconsideration rules of the Commission 
conditioned by and based on the demands of procedural due 
process. A modification of findings on meconaideration 
affecting a substantial right of an aggrieved party may not 


be made without notice and an opportunity to be heard. Kirk v. 


Olson, 345 U.S. 225, 228 (1917); 


The Commission decision on reconsideration in this 


proceeding adversely affected a substantial right of KIRO: 


its right to be protected from audience fractionalization 


which will result if the Everett CATV system is permitted 


| 
= 25 = | 


to carry KVOS-TV without restriction. The Commission decision 
in this respect is procedurally defective because it was 

based on a calcuation by the Commission's Chief Engineer which 
was never made available to KIRO. Indeed, the determination 

of the Commission to reverse its initial decision was not based 
on information contained in the record of this proceeding, 
including the "evidence" submitted by Everett, the only party 
to file a petition for reconsideration. In commenting on 

this deficiency Commissioner Cox, one of the three dissenting 
Commissioners, stated: 


"KVOS-TV never claimed in this proceeding that it 
provides principal community service to Everett, 
and it certainly should know the location of its 
contours better than anyone else. No explanation 
has been offered as to why the map was not pre- 
sented at a timely stage in this proceeding. In 
any event the mySterious map is worthless because 
KVOS-TV has modified its license, either increasing 
or decreasing power, four times since June 1956. 
Thus it can no longer be the subject of valid 
official notice for any current purpose. Indeed the 
majority are not here proceeding on the basis of 
the map at all." (4.127). 


Instead the Commission examined the KVOS-TV "... contour 


map and its entire engineering records ..." (A.125). But its 


decision was not even based on this examination. Rather the 
Commission determination that the predicted principal com- 
munity contour of KVOS-TV encompasses a part of Everett was 
based on a 1954 "Sectional Aeronautic Chart-Bellingham" and 
calculations relating to the apparent antenna height (2,370 
feet) and effective radiated power (229 kilowatts) of KVOS-TV 


(A.125) . 


Accordingly, the Commission decision in this adjudi- 
catory proceeding was based upon evidence obtained without 
the presence of and notice to KIRO, and on evidence not 
disclosed to KIRO prior to the Commission's release of its 
decision, That the "evidence" was obtained by Conmission 
authority through the exercise of its investigatory powers, 
including data taken from its own files and from reports of 
its engineers does not cure this procedural deficiency. 
Sanders Bros. Radio Co. v. FCC, 70 U.S. App. D.C. 207, 302, 
304; 106 F2d 321, 326, 327 (1939), reversed on other grounds, 
309 U.S. 470 (1940); Saltzman v. Stromberg-Carlson Tel. 


Mfg. Co., 60 U.S, App. D.C. 31,33; 46 F2d 612, 614 (193]) ; 


See generally Administrative Law - Evidence, 18 ALR2d 


552,554 (1951). 

The records in this proceeding establish that the 
Commission ignored a basic procedural safeguard by basing 
its findings on facts gathered from its files and elsewhere 
without introducing such facts in evidence. In this way it 
prevented KIRO from examining, analyzing, explaining or re- 
butting the conclusibns reached by the Commission. see 
U.S, v. Abilene and Southern RR Co., 265 U.S, 274, 288-290 
(1924); West Ohio Gas Co. v. Public utilities Commission, 
294 U.S, 63,71 (1935). 

(b) The reliance of the Commission on official notice 


did not cure its violation of petitioner's right to due process, 
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The Commission attempts to explain away the above- 
noted deficiencies by asserting that its determination "... 


involves taking official notice of Commission records" (A.126). 


This is only partially correct. Certainly, the calculations 


by the Commission's engineers do not come within the scope of 
official notice. In commenting on this aspect of the Commis- 
sion's action Commissioner Cox stated: 

"[The Commission is] relying on a calculation -- 

néver submitted for KIRO-TV's comments -- made by 

our Chief Engineer. I do not think it proper’ for 

the Commission thus to provide engineering assis- 

tance of decisional importance to one party simply 

on the ground that it has unearthed a worthless map 

purporting to support its contentions. If Everett 

Cablevision had hired its own engineers to submit 

a similar calculation it would have been rejected 

under § 1.106(c) of the Rules." (A.127). 
The Commission may properly take official notice of certain 
general facts in its files. However, the Commission may not 
take notice of specific facts relating only to the case under 
consideration and, as a result thereof, rule on a particular 
proposition or conclusion. United States v. Shaughnessy, 116 
F. Supp. 745,749 (S.D.N.Y. 1953). Clearly the Commission may 
not use official notice as a substitute for proof; nor may 
the Commission take official notice of evidentiary material 
which is not a matter of common knowledge. Dayco Corp. v. 
FIC, 362 F2d 180,186 (6th Cir. 1966); Sosna v. Celebrezze, 
234 F. Supp. 289,290 (ED. Penn. 1964). 

In summary,' the Commission committed reversible 

error because its decision on:the petition for reconsidera- 


tion was based on facts and calculations which were not part 
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of the record and which KIRO did not have an opportunity to 
review and comment, on vague and undisclosed material in 
its files and on an increase in power grant to KVOS the day 
before the Commission decision on reconsideration. This 
constitutes a violation of procedural due process which may 


not be condoned by this Court. 


CONCLUSION 


For the foregoing reasons the Commission decision on 
reconsideration (F.C.C. 69-1358) should be reversed and this 
matter should be remanded to the Commission with instructions 

| 


to reinstate the initial decision (F.C.C. 69-691). 


Dated: March 30, 1970 


/ submitted, 


Wilkinson, Cragun & Barker 
Attorneys for Petitioner 


1616 H Street, N.W. 


Washington, D.C. 20006 
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APPENDIX A 
APPENDIX A 


"g 405. Petition for rehearing; procedure; disposition; time 


of filing; additional evidence 


"after an order, decision, report, or action) has been 
made or taken in any proceeding by the Commission, or by any 
designated authority within the Commission pursuant to a dele- 
gation under section 155(d) (1) of this title, any party 
thereto, or any other person aggrieved or whose interests are 
adversely affected thereby, may petition for rehearing only to 
the authority making or taking the order, decision, report, or 
action; and it shall be lawful for such authority, whether 
it be the Commission or other authority designated under section 
155 (d) (1) of this title, in its discretion, to grant such a 
rehearing if sufficient reason therefor be made to appear. A 
petition for rehearing must be filed within thirty days from 
the date upon which public notice is given of the order, deci- 
sion, report, or action complained of. No such application shall 
excuse any person from complying with or obeying any order, 
decision, report, or action of the Commission, or operate in 
any manner to stay or postpone the enforcement thereof, with— 
out the special order of the Commission. The filing of a peti- 
tion for rehearing shall not be a condition precedent to judi- 
cial review of any sich order, decision, report, or jaction, 
except where the party seeking such review (1) was not a party 
to the proceedings resulting in such order, decision, report, 
or action, or (2) relies on questions of fact or law upon 
which the Commission, or designated authority within the Commis- 
sion, has been afforded no opportunity to pass. The Commis- 
sion, or designated authority within the Commission, shall 
enter an order, with a concise statement of the reasons there- 
for, denying a petition for rehearing or granting such peti- 
tion, in whole or in part, and ordering such further proceedings 
as may be appropriate: Provided, That in any case where such 
petition relates to an instrument of authorization granted 
without a hearing, the Commission, or designated authority 
within the Commission, shall take such action within ninety 
days of the filing of such petition. Rehearings shall be 
governed by such general rules as the Commission may estab- 
lish, except that no evidence other than newly discovered evi- 
dence, evidence which has become available only since the 
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original taking of evidence, or evidence which the Commission 
or designated authority within the Commission believes should 
have been taken in the original proceeding shall be taken on 
any rehearing. The time within which a petition for review 
must be filed in a proceeding to which section 402(a) of this 
title applies, or within which an appeal must be taken under 
section 402(b) of this title in any case, shall be computed 
from the date upon which public notice is given of orders 
disposing of all petitions for rehearing filed with the Com- 
mission in such proceeding or case, but any order, decision, 
report, or action made or taken after such rehearing rever- 
sing, changing, or- modifying the original order shall be sub- 
ject to the same provisions with respect to rehearing as an 
original order." 


"§ 1.106 Petitions for reconsideration of final action 
taken by the Commission en banc or by a desig- 
nated authority pursuant to a delegation. 


* * * 


"(b) Except where the Commission has denied an ap- 
plication for review without specifying reasons therefor, any 
party to the proceeding, or any other person aggrieved or 
whose interests are adversely affected by any action taken 
by the Commission or by the designated authority, may file 
a petition requesting reconsideration of the action taken, 
If the petition is filed by a person who is not a party to 
the proceeding, it shall state with particularity the manner 
in which he is aggrieved or his interests are adversely af- 
fected by the action taken, and shall show good reason why 
it was not possible for him to participate in the earlier 
stages of the proceeding. 


"(c) A petition for reconsideration which relies on 
facts which have not previously been presented to the Com- 
mission or to the deSignated authority as the case may be, 
will be granted only under the following circumstances: 


"(1) The facts relied on relate to events 
which have occurred or circumstances which 
have changed since the last opportunity to 
present such matters; 


"(2) The facts relied on were unknown to 
petitioner until after his last opportunity 
to present such matters, and he could not 
through the exercise of ordinary diligence 
have learned of the facts in question prior 
to such opportunity; 


(1) No evidence other than newly discovered evi- 
dence, evidence which has become available only since | the 
original taking of evidence, or evidence which the Commission 
or the designated authority believes should have been; taken 
in the original proceeding shall be taken on any rehearing 


ordered pursuant to the provisions of this section. 


"(m) The filing of a petition for reconsideration 
is not a condition precedent to judicial review of any 
action taken by the Commission or by the designated autho- 
rity, except where the person seeking such review was: not 
a party to the proceeding resulting in the action, or relies 
on questions of fact or law upon which the Commission; or des- 
ignated authority has been afforded no!opportunity to) pass. 
(See § 1.115(c).) Persons in those categories who meet the 
requirements of this section may qualifywto seek judicial 
review by filing a petition for reconsideration." | 

| 

"g 74.1103 Requirement relating to distribution of televi- 
sion signals by community antenna television systems.; No 
community antenna television system shall supply to its sub- 
scribers signals broadcast by one or more television stations 
except in accordance with the following conditions: 


* Ed * 


"(e) Stations entitled to program exclusivity. Any 
such system which operates, in whole or in part, within the 
Grade B or higher priority contour of any commercial or non- 
commercial educational television station or within the com- 
munity of a fourth priority television translator station, and 
which carries the signal of such station shall, upon request 
of the station licensee or permittee, maintain the station's 
exclusivity as a program outlet against lower priority or more 
distant duplicating signals, but not against signals of equal 
priority, in the manner and to the extent specified in para- 
graphs (f) and (g) of this section. 


"(f) Program exclusivity; extent of protection. 
Where a station is entitled to program exclusivity, the CATV 
system shall, upon the request of the station licensee or 
permittee, refrain from duplicating any program broadcast 
by such station, on the same day as its broadcast by the sta- 
tion, if the CATV operator has received notification from the 
requesting station of the date and time of its broadcast of 
the program and the date and time of any broadcast to be de- 
leted, as soon as possible and in any event no later than 48 
hours prior to the broadcast to be deleted. Upon request of 
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the CATV system, such notice shall be given at least eight days 
prior to the date of any broadcast to be deleted. 
| 
"(g) Exceptions. Notwithstanding the requirements 
of paragraph (f) of this section, 


"(1) The CATV system need not delete reception 
of a network program if, in so doing, it would leave available 
for reception by subscribers, at any time, less than the pro- 
grams of two networks (including those broadcast by any sta- 
tions whose signals are being carried and whose program ex- 
clusivity is being protected pursuant to the requirements of 
this section) ; 


"(2) The system need not delete reception of 
a network program which is scheduled by the network between the 
hours of 6 and 11 p.m., Eastern Time, but is broadcast by the 
station requesting deletion, in whole or in part, outside of 
the period which would normally be considered prime time for 
network programming in the time zone involved; 


"(3) The system need not delete reception of any 
program.consisting of the broadcast coverage of a speech or 
other event as to which the time of presentation is of special 
significance, except where the program is being simultaneously 
broadcast by a station entitled to program exclusivity; and 


"(4) The system need not delete reception of 
any program which would be carried on the system in color 
but will be broadcast in black and white by the station re- 
questing deletion." 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,884 


KIRO, INC., 
Petitioner, 


FEDERAL COMMUNICATIONS COMMISSION, 
Respondent, 


EVERETT CABLEVISION, INC., 
Intervenor. 


ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENT 


STATEMENT OF ISSUES PRESENTED * 
| 
1. Whether the Commission's finding as to KVOS-TV's 


¥ | 
predicted principal community contour pursuant to 47 U.S.C.) 


74.1101 was correct. 


2. Whether petitioner had sufficient opportunity | 


to attempt to rebut the factual bases for the Commission's 


decision. 


See 
*/ This case has not previously been before this Court. 


STATEMENT OF THE CASE 

Petitioner, KIRO, Inc., seeks review under Section 
402(a) of the Communications Act of 1934, as amended, 47 
U.S.C. 402(a), of a Commission Memorandum Opinion and Order 
(A. eee reconsidered and set aside an earlier 
Memorandum Opinion and Order (A. ee held that inter- 
venor, Everett Cablevision, Inc., need not provide television 
station KIRO with exclusivity vis-a-vis station KVOS. 

Intervenor operates a CATV system in Everett, 
Washington, and adjoining areas. Among others, it carries 
the signals of KIRO-IV, Seattle, Washington, and KVOS-IV, 
Bellingham, Washington. Both KIRO and KVOS are affiliates 
of the CBS network (A. 85). 

Under the Commission's Rules governing the operations 


of CATVs, a system mist protect the programming of a higher 


priority station vis-a-vis a lower priority station by blacking 


out those programs of the lower priority station which duplicate 
3/ 


those of the higher priority station. Station priorities are 


determined by the predicted contour (an indicator of signal 


= 
T/ Everett Cablevision, Inc., 20 F.C.C. 2d 918, released 
December 17, 1969. 

2/ Everett Cablevision, Inc., 19 F.C.C. 2d 831, released 
September 25, 1969. 

3/ 47 CFR 74.1103 (1969). 


=o ee 
strength and quality) which the station places over the 
community served by the wae No protection is afforded 
between stations of equal ee Three predicted 


contours are recognized for purposes of the CATV Rules: 


principal community, Grade A and Grade B. 


On November 8, 1966, KIRO requested Everett Cable-_ 


vision to provide it with program exclusivity protection 


vis-a-vis KVOS, contending that the commmity of Everett is 


within KIRO's principal community contour but “barely within | 

| 
the Grade A contour of KVOS-TV" (A. 3-4). Everett Cable- 
| 


vision replied that its check of "Coverage Maps" indicated 
| 

both stations "claiming" Grade A coverage of Everett and, | 

therefore, no priority exists between the two stations (A. 5). 


On December 5, 1966, KIRO requested the Commission | 


to resolve the dispute as to whether a priority exists between 
KIRO and KVOS (A. 1-2). KVOS thereupon sought leave to pre- 


pare’ a submission demonstrating that KIRO did not in fact 


place an actual principal community grade signal over Everett, 


whatever the predicted contour might indicate (A. 6 and 7-8)| 
a Se eee ae 

U7 47 CFR 74.1101(c), (ad), and (g), 74.1103(a), 73.683(a), 
73.685(a) (1969). 
5/ 47 CFR 73.1103(e). | 

6/ 47 CFR 73.683 to 73.685 (1969) set forth the method used! to 
establish predicted contours. In rare instances, field measure- 
ments are used to obtain actual, rather than predicted, contours. 
See, 47 CFR 73.686 (1969). The expense and complexity of ac- 
curately measuring actual contours precludes the general use of 
this method. See also, Second Report and Order on CATV, 2 F.C.C. 
2d 725, 753, n- 40 (1966). 


= 

KIRO responded on March 9, 1967, that predicted, not actual, 
contours were the only appropriate basis on which to deter- 
mine nonduplication priorities and submitted engineering 
exhibits to establish that KIRO's predicted principal com- 
munity contour encompasses Everett (A. 9-21). 

On March 23, 1967, KVOS filed an opposition to 
KIRO's request for nonduplication protection, attaching an 
engineering exhibit which, it argued, demonstrated that 
KIRO does not, in fact, put an actual principal community 
contour over Everett (A. 22-44). KVOS argued that the 
actual contour should take precedence over the predicted 
contour in this instance and, therefore, that KIRO lacked 
a priority higher than KVOS's in Everett (A. 26-27). 

KIRO responded (A. 51-84), arguing that the KVOS 
engineering statement impliedly concedes that, in fact, 
KIRO does put an actual principal community signal over the 
area’ served by Everett Cablevision (A. 55). Nonetheless, 
KIRO continued to argue that in any event the predicted, not 
measured, contour governs this dispute and that, in fact, 
Everett receives a very high quality signal from KIRO through 
use of translator stations (A. 55-58). 


The Commission released its decision on September 25, , 


1969 (A. 85-86), holding that KIRO was entitled to program 


a Ss 

exclusivity vis-a-vis KVOS on the Everett CATV system. It 
found that KIRO's claim that its predicted principal com- 
munity contour encompassed Everett stood unrebutted, and 
it found that KVOS's engineering study failed to establish 
KIRO’s actual contour. Therefore, KVOS having failed to 
show that KIRO's actual contour was any different from its 
predicted contour, the Commission held that KIRO was 


entitled to the protection it sought (A. 85-86). 
| 


On October 27, 1969, Everett Cablevision filed a 


Motion to Stay and a Petition for Reconsideration of the 
| 


Commission's decision (A. 97-101 and A. 87-96). It conceded 
that KIRO'’s predicted principal community contour encompasses 
the community of Everett but asserted that KVOS's predicted : 
community contour also covered part of that community. | 
Therefore, it urged, both stations were of equal priority 
in Everett and neither one was entitled to nonduplication 
protection under 47 CFR 74.1103(e). In support of its 
contention, Everett Cablevision submitted a KVOS contour 
map which it asserted upon information and belief to be 
an accurate copy of KVOS's “official” contour map “as 
contained in the station files of KVOS-IV at the Commission! 
(A. 90-91 and 94). Everett Cablevision requested the 


Commission to take official notice, not of the copy, but 


= Gu 

of the official map in the Commission's file (A. 91). Further, 
it indicated that new owners had taken over control of Everett 
Cablevision in'May, 1969, and did not become aware of the 

KVOS contour map until after the public notice of the Commis- 
sion'’s decision had been released (A. 90-91). Everett Cable- 
vision argued that, since the Commission's decision rested 

on a patently erroneous assumption of fact, i-e., that KVOS 

at best placed a predicted Grade A signal over Everett, 47 

CFR See eee reconsideration and reversal of 
that decision (A. 92-93). 

KIRO opposed both the Motion to Stay (A. 102-106) 
and the Petition for Reconsideration (A. 107-117). It con- 
tended that the new ownership of the CATV system did not 
excuse its failure to have submitted the KVOS contour map 
previously and, also, that KVOS, itself, had failed to assert 
that it placed a principal community signal over Everett 
(A. 108-111). KIRO also asserted that KVOS had increased 
or decreased its power five times since the year 1956 when 
its contour map had been plotted (A. 111-112). KIRO did not 
indicate what predicted contour it thoughtKVOS placed over 


Everett. 


ee 
7/ 47 CFR 1.106(c) is set forth in Appendix A. 


7) = 
Everett Cablevision filed a Reply to KIRO's opposi+ 


tion to its Petition for Reconsideration (A. 118-123). It | 


noted that KIRO did not refute the cable system's major 


eontention that KVOS puts a predicted principal community : 


signal over Everett (A. 118-119). Additionally, it asserted 
that it had brought the correct predicted KVOS contour to 
the Commission's eenion at the first opportunity it had 
to do so and that it was not responsible for the other 
parties’ failure to adduce this information earlier. It 
urged that, in any event, the desirability of having the 
Commission's decision rest on a correct factual basis over- 
rides any objection to the late revelation of such correct 
information (A. 119-122). 
On December 17, 1969, the Commission granted recon- 
sideration (A. eee It reviewed its earlier decision 
and noted that in the proceeding leading to that decision, 
"Eno claim was made that KVOS-TV places a predicted principal 
community contour over Everett" (A. 125). The Commission 


then stated (A. 125-126): 


8/ Commissioner Cox dissenting and issuing a statement, 
and Commissioners H. Rex Lee and Wells dissenting. 
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Everett Cablevision agrees that KIRO-IV 
places a predicted principal community contour 
over Everett, but argues that the parties did 
not consider KVOS-IV's most recently filed pre- 
dicted contour map. KVOS-TV's contour map and 
its entire engineering record have been examined 
in view of Everett Cablevision'’s claim, and the 
Commission finds that KVOS-IV's predicted prin- 
cipal community contour encompasses part of 
Everett. */ In these circumstances, it seems 
appropriate to reconsider our cited action and 
to set it aside. Since this determination 
involves taking official notice of Commission 
records, “new evidence” is not involved, and 
KIRO, ‘Inc.'s reliance on Durfee's TV Cable Co., 
FCC 68-222, 11 FCC 2d 979, and Trans-Video_of 
Arkansas, FCC 68-353, 12 FCC 2d 287, is misplaced. 
Compare Houlton TV, Ine., FCC 67-539, 8 FCC 2d 157. 


8 
*/ The determination of the KVOS-IV principal 
community contour in the direction of Everett, 
Washington was based on the transmitting antenna 
height above average terrain of 2370 feet and the 
effective radiated power of 229 kilowatts. The 
map employed to establish KVOS's transmitting site 
and the Everett City limits was the Sectional 
Aeronautical Chart-Bellingham, edition of October 
1954. 


On these bases, the Commission set aside its prior decision and 


ruled that Everett Cablevision need not provide KIRO-TIV with 


nonduplication protection vis-a-vis KVOS-TV (A. 126). 
No party petitioned for reconsideration. KIRO 


seeks review in this Court. 
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ARGUMENT 


I. THE COMMISSION'S FINDING OF BOQUAL PRIORITY 
AS BETWEEN KIRO-TV_ AND KVOS-TV_IS CORRECT 


Throughout this proceeding, both KIRO and the 
| 
Commission have agreed that the determination of priorities | 


as between KIRO and KVOS is to be based on the stations’ 
o/ 
predicted, rather than actual, contours. The dispute between 


KIRO and the Commission concerned (1) whether KIRO or KVOS 
places a higher priority predicted signal over Everett, | 
Washington, "in whole or in part,” or (2) whether they put 
the same predicted signal over Everett "in whole or in part.” 

ull 
47 CER 74.1103(e). It is undisputed that KIRO places a pre- 

| 

dicted principal community contour over Everett. On reconsidera- 
tion, the Commission found that KVOS, too, places a predicted 
principal commmnity signal over Everett (A. 125-126). KIRO 
does not claim that this finding by the Commission is incor- 
rect. It merely claims that it was reached in a procedurally 
invalid manner to its prejudice. 
9/7 A. 9-10, A. 55-58, and 85-86. See, Wheeling Antenna Co. 
v. U,S., 391 F.2d 179 at 181 (4th Cir. 1968) and First Report 
and Order on CATV, 38 F.C.C. 683 at 730-731 (1965). No party 
requested an evidentiary hearing; thus all submissions were 
written. Contrary to petitioner's implication (Br. p. 11), 


neither the Broadcast Bureau nor the CATV Task Force (now 
Bureau) was ever a party to this proceeding. 


—l0e— 


It must be appreciated that predicted contours are 
10/ 
creations of the Commission's engineering expertise. They 


are indicia of a television station's coverage in terms of 
ll/ 
distance. Predicted contours are plotted in a mechanical 
12/ 
manner spelled out in the Commission's rules. Contour maps 


are submitted as part of the application for a construction 


permit and new maps are filed when proposed changes or modifi- 
a 


cations would produce new predicted contours. These maps, as 
well as all other technical portions of the application, are 
reviewed for accuracy by the Commission's engineers. If the 
application is granted, it becomes a part of the station's 


official license file. 


——— 
10/ The Commissiion has amended its predicted contour rules since 
the action taken here. These amendments have no bearing on this 
case but the accompanying Report and Order offers some background 
on the purposes and functions of predicted contours. See 35 Fed. 
Reg. 5690 (1970). 

11/ Wheeling Antenna Co. v. U.S., supra n. 9. 

12/ See 47 CFR 73.683(a) (1969) for predicted A and B contours and 
47 CFR 73.685(a) (1969) for predicted principal city contour. 
Certain input information is obtained from the television applica- 
tion: the channel number, antenna height above average terrain 
determined pursuant to 47 CFR 73.684(d) (1969), and the effective 
radiated power (47 CFR 73.681 (1969)). This input information is 
applied mechanically to field intensity charts which are embodied 
in the Commission's rules, e.g., 47 CFR 73.699 (Figure 10) (1969). 
From the chart, the distance from the antenna to where the contour 
line will fall is read, and that distance is plotted on a map. 
Detailed instructions for reading the chart and plotting its 
readings on a map are found at 47 CFR 73.68tt (1969). 

13/ FCC Form 301(TV), Section V-C, Page 3, No. 16, found at 
Current Service Volume IV, Pike & Fischer, R.R. 98:301-341. 

See also, 47 CFR 73.683-73.684 (1969). 


SS | 
KIRO does not attack the validity of the finding | 
| 


that, as reflected in the Commission's official files, KVOS. 
| 


places a predicted principal community contour over Everett. 

Instead, KIRO argues that the Commission should ignore KVOS"'s 

contour map because KVOS, itself, failed to bring it to the 
| 


Commission's attention and because it did not come to the 


Commission's attention until reconsideration. 


Undoubtedly, all parties here involved, as well as 


the Commission, might well exhibit a modest blush for their: 
| 

initial failure to check the Commission's files for KVOS's | 
1y/ | 
contour. However, once that contour was revealed, the i 


Commission was clearly correct in substituting the correct 


| 
predicted contour for the previously relied on, unverified 


assumption that KVOS placed only a predicted Grade A contour 
i 
over Everett. The Commission would have been obliged to make 
this correction matter whether a party or its own staff had 
| 


brought the true state of facts to its attention. Section 4OS 


14/ Initially, the Commission apparently accepted without | 
verification KIRO's assertions as to KVOS's predicted prin- 
cipal community contour (A. 1, 9, 56) to which KVOS agreed 

(A. 23). It should be noted that in an early pleading to the 
Commission, KIRO stated that "KIRO has asserted . . . that it 
provides a predicted principal community signal and KVOS-TV 
only a grade A signal to Everett. This is borne out by_ the 
data on file with the Commission." (A. 9, emphasis added). 
But in a pleading at the reconsideration stage, KIRO asserted 
that, "Counsel for KIRO has reviewed that KVOS-IV files at the 
Commission in an effort to locate this map without success” 
(A. 111). KIRO has offered no explanation for its earlier state- 
ment or for the apparent conflict with its later assertion. 


RS 

of the Communications Act and 47 CFR 1.106(c) (3) permit con- 

sideration of newly presented facts where the Commission 

determines that consideration of such facts is required in 

the public interest. Certainly it would not be in the public 

interest for the Commission to leave standing a decision pre- 

mised on a falacious assumption (i.e., that KVOS places only 

a predicted Grade A contour over Everett) once the true fact 
15/ 

is known to the Commission. 

The Commission's conclusion that KVOS places a 
predicted principal community contour over Everett rests on 
two independently valid bases: (1) the official KVOS contour 
map in its license file and (2) a projection of KVOS's contour 
on a larger scale Sectional Aeronautical Chart-Bellingham 
(Oct. 1954 ed.). 
 —  — 

15/ KIRO's argument that the Commission cannot consider KVOS's 
correct contour because someone other than KVOS brought it to 
the Commission's attention (Br. pp. 11-13) falls of its own 
absurdity. Section 405 of the Communications Act (47 U.S.C. 
405) provides that “any party thereto, or any other person 
aggrieved or whose interests are adversely affected thereby” 
may seek reconsideration of a Commission ruling. Everett 
clearly falls into the second category (A. 92). Further, 
Section 405 requires seeking reconsideration as a prerequisite 
to judicial review if a party has not participated earlier. 
See S. Rep. No. 44 (Communications Act Amendments, 1951), 82d 


Cong., lst Sess. 13 (1951), and H.R. Rep. No. 1750, 82d Cong., 
2a Sess. 18 (1952). 


Elsa 


The Official Contour Map 

As noted above, the Commission's application form | 
requires the filing of a predicted contour map except where 
an application for modification contemplates no change 
affecting predicted contours. If the application is granted, 
the map becomes a part of the station's official license File 
which is routinely available to the ee Thus, when 
Everett Cablevision requested the Commission to take official 
notice of KVOS's contour map (A. 91), reference was made to | 
the original map in the license file (A. 125), which showed 
KVOS's predicted principal community ener It is clear 
that this action on the part of the Commission was nee 

We stress that KVOS'’s contour map is contained in 


an application which was granted. Therefore, it underwent 


Commission scrutiny. Because of this, its validity is more 


securely established than the operating revenues reported by 


16/ 47 CFR 0.451(a) and 0.453(a) (2). 

17/ The Commission cannot explain why KIRO's counsel was unable 
(see A. 111) to locate KVOS's contour map in its license file. 
Counsel for the Commission obtained this material by filling out 
a request form in the Commission's Broadcast Reference Room in 
the same manner as outside counsel obtain license files. The 
original license file will be available at oral argument should 
the Court desire to inspect it. 
18/ Market Street Railway Co. v. Railroad Comm. of California, 
324 U.S. 548 at 561-562 (1945); Washoe Empire, 4 F.C.C. 2d 683 
(1966), affirmed per curiam sub nom. Nevada Radio-Television, Inc. 
v. F.C,C., Case No. 20,434, D.C. Cir., March 3, 1967; State jof 
Wisconsin v. F,P.C., 91 U.S. App. D.C. 307 at 310 (1952), 201 
F.2d 183 at 186, cert. denied 345 U.S. 934 (1953). 
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the bus company in Market Street Railway, the broadcaster's 


financial reports in Nevada Radio-Television, and the power 


SS eee 


company's acquisition notice in State of Wisconsin. Yet, in 
each of those cases, the agency's reliance on this information, 
contained in its files, was upheld notwithstanding the objec- 
tion that due process had been violated. The courts properly 
recognized that “due process deals with matters of substance 


and is not to be trivialized by formal objections .- - in 


wv 


the absence of any showing of error or prejudice .. - 


Market Street Railway Co. v. Railroad Comm. of California, 


ASS SS ee 


324 U.S. at 562. 

Of crucial importance is that KIRO does not 
challenge the accuracy of the KVOS contour map. It contends, 
however, that the map is “immaterial” (A. 111-112) and “worth- 
less” (Br. pp. 13-14) because KVOS has modified its power 
several times since the map was filed. However, petitioner 


is noticeably silent as to how those modifications could 
19/7 
possibly affect the contours reflected on the map. Indeed, 


_———— 
19/ In its Opposition to Everett Cablevision's Petition for 
Reconsideration, KIRO referred (A. 112 n. 3) toa number of 
applications and the dates upon which they were granted. BMPCT- 
3999, modifying BPCT-l242 and granted on July 24, 1956, is the 
very application which contains the map relied on. There was no 
application number BPCT-4751. The only action in September, 1957, 
was an authorization to conduct program tests granted on September 
3. On December 21, 1964, KVOS was granted (BMLCT-213) a reduction 
in aural effective radiated power. This is wholly unrelated to 
contours which are based on visual power. See 47 CFR 73.684(a). 
(Cont) 


Sis s 


the Commission found on the basis of "KVOS-TV's contour map 


and its entire engineering records,” which include the modifi- 


cations made by KVOS, “that KVOS-TV's predicted community 


contour encompasses part of Everett” (A. 125). 


The Bellingham Chart 


Although it was not required to do so, on reconsidera- 
tion the Commission had its Chief Engineer plot KVOS's predicted 


principal community contour on a map of considerably larger } 
| 
scale than that which KVOS had submitted (A. 125-126). This 
| 


replotting on the large scale map confirmed the validity and 


accuracy of the KVOS map. In plotting the contour, the Chi as 

Engineer used the most recent figures for KVOS's power and 
20/ 

antenna height (A. 125-126 n. 2) and still reached the same 


result as that shown on the KVOS map. This conclusively | 
destroys KIRO's argument (Br. pp. 13-14) that the intervening 
modifications may have affected the validity of the map con- 


tained in KVOS's license file. 


19/ (Cont) The same is true of BMLCT-417, granted April 5, 

1966. BPCT-4002 was granted on December a, 1967, not in 1368 

as stated by KIRO, and it indicates no change of contours. Thus 
none of the granted applications cited by KIRO even raise an 
inference that they have rendered KVOS's contour map aval 

or out-dated, much less “immaterial” or "worthless." 

20/ This is exactly what KIRO did in presenting its own contour 
map to the Commission in this same proceeding (A. 14-21). 
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II. KIRO HAD AMPLE OPPORTUNITY TO REBUT 
THE COMMISSION'S EQUAL PRIORITY FINDING 


It is true that KIRO did not have an opportunity 
to observe the Commission's Chief Engineer plot KVOS*s contour 
on the large-scale map. However, the Commission's decision 
supplied KIRO with all the information, including the specifi 
map, used in plotting the contours (A. 125-126 n. 2). KIRO 
was perfectly free to have its engineers plot KVOS'*s contours 
on a Bellingham Chart pursuant to 47 CER 73.683-73.685 (1969) 
using the figures in the Commission's decision. Had it found 
any fault in the result, it could have sought reconsideration. 
Had it found any fault in the figures supplied by the Commis- 
sion or with the map used, it could have sought reconsideration. 
Any decision made on reconsideration ". . - reversing, changing, 
or modifying the original order shall be subject to the same 


provisions with respect to rehearing as an original order.” 


47 U.S.C. 40S. See also, 47 CFR 1.106(k) (3); Radio Wisconsin, 


Ine., 13 F.C.C. 92 (1948). “This is not a case where the data 
basic to a judgment have been withheld from the record.” Market 
Street Railway, supra, at ae Professor Davis has pointed 
out, %. . . the sole test of the validity of administrative 
resort to extra-record materials is whether or not the parties 
3i/ The fact that here KIRO had opportunities to challenge the 


bases of the Commission's finding distinguishes this case from 
those cited on pages 18-19 of KIRO's brief. 


ay = 
have adequate opportunity to meet those materials in the 


22/ | 
appropriate fashion .. .” 


KIRO had ample opportunity to challenge the validity 


or accuracy of the KVOS contour map. Everett Cablevision 
requested the Commission to take notice of the map in its 
files in its Petition for Reconsideration (A. 87-96). KIRO | 
filed an Opposition to that Petition but did not claim that | 
the map failed accurately to reflect KVOS's contour (A. 107~ 
117). Further, since the Commission reversed itself on | 
reconsideration (A. 125-128), KIRO could have sought recon-_ 
sideration of that decision in order to attack the bases 

(47 U.S.C. 405). This it elected not to do. KIRO, thus, : 
had two separate opportunities to offer whatever arguments | 
or evidence it had to establish that KVOS does not, in fact, 
place a predicted principal community contour over Everett. 

It chose not to avail itself of these opportunities. 

KIRO could also have attacked the finding based on 
the Bellingham Chart by seeking reconsideration. It did not. 
Clearly, if KIRO had any reason to believe that KVOS did not 
place a predicted principal community signal over any part 
of Everett, it could have submitted a new contour map (similar 

| 


Ee 
22/ 2 Davis, Administrative Law, §15.12 at page 411 (1958). 


ie 

to the one it submitted to establish its own contour) sup- 

porting its position. That it did not do is significant. 
In sum, the Commission's finding that KVOS places 

a predicted principal community signal over Everett is 

uncontroverted. It is based on engineering information 

peculiarly within the area of the Commission's expertise, 


which information petitioner had ample opportunity to examine, 


test and assault, had it any plausible basis for so doing. 


CONCLUSION 
For the foregoing reasons, the Commission's action 
should be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 

Associate General Counsel, 
LENORE G. EHRIG, 

D. BIARD MACGUINEAS , 


Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


April 29, 1970 
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47 CFR 1.106 


(c) A petition for reconsideration which relies 
on facts which have not previously been presented to 
the Commission or to the designated authority, as the 
case may be, will be granted only under the following 
circumstances: 

(1) The facts relied on relate to events which 
have occurred or circumstances which have changed 
since the last opportunity to present such matters; 

(2) The facts relied on were unknown to petitioner 
until after his last opportunity to present such matters, 
and he could not through the exercise of ordinary dili- 
gence have learned of the facts in question prior to such 
opportunity; or j 


(3) The Commission or the designated authority 
determines that consideration of the facts relied on | 
is required in the public interest. 
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Preliminary Statement 
| 


Petitioner owns and operates television station KIRO- 
TV, Seattle, Washington, which is affiliated with the CBS Tele~ 
vision Network. Station KVOS-TV operates a television station 
in Bellingham, Washington, which is also affiliated with the 
CBS Television Network. Everett Cablevision, Inc. ("Everett") 
== : 


is the owner and operator of a CATV system in Everett, Wash- 
ington. That system, which is partially owned by CBS Tele- 
vision, carries the signals of a number of television stations 
including KIRO-TV and KVOS-TV. An issue before this Court is 
whether the CATV system in Everett must protect those KIRO-TV 
programs which are being duplicated by KVOS-TV because KVOS-TV 
is of a lower priority than KIRO-TV pursuant to Section 73.1103 
of the Commission's Rules (47 C.F-R. 1103). An additional 
issue is whether KVOS-TV or Everett should be precluded from the 
benefits of the Commission's Rules because of their failure 
to comply with the administrative procedures of the Commission. 
The position of the Commission in this proceeding is 
that the predicted principal community contour of KVOS-TV is 
equal to that of KIRO-TV; accordingly, neither station merits 
a preference or priority on the Everett CATV system. This 


position is based on the following: (a) the “official" map 


of KVOS-TV shows that KVOS-TV places a predicted principal 
1/ 


community contour over Everett; (b) that measurements taken 
by Commission engineers establish that KVOS-TV places a pre- 
dicted principal community contour over Everett; and (c) the 
public interest requires an affirmance of the Commission's 
decision on reconsideration because the Rules of the Com- 
mission should be objectively and impartially enforced. The 
latter contention is given added weight, in the view of the 
Commission, because KIRO-TV has not controverted the con- 


clusion of the Commission that KVOS-TV places a predicted 
0 
1/ All parties agree that KIRO-TV places a predicted prin- 
cipal community contour over Everett. 
-2- 


principal community contour over Everett. 


The position of the Commission and its decision on 


reconsideration should not be sustained by this Court because: 


(a) the Commission did not base its decision or rely on the 


"official" map of KVOS-TV which was the only "new yacene ss 
2 


offered by Everett in its petition for reconsideration; 
(b) the finding of the Commission respecting the KVOS-TV 
predicted principal community contour was based ex¢lusively 
upon measurements by the Commission engineers which, in turn, 


i 
were based on a KVOS-TV increase in power grant on| the day 
| 3/ 
prior to the Commission decision on reconsideration; (c) 


the public interest argument of the Commission , from the 
standpoint of. service to the public, fails pecause tele- 
vision service in Everett via CATV will be unchanged regard- 
less of the Commission's decision or this Court's decision; 
and (d) the Commission totally disregards the public interest 
aspects of procedural due process, the desire for administra 
tive finality, the apparent indifference of KVOS-TV concerning 


eS ! 


2/ Everett did not participate in this proceeding until it 


filed a petition for reconsideration of the Commission's 
initial decision. In this, respect, the history of this pro- 
ceeding from the standpoint of participants is unique. KVOS- 
TV was a party to the initial proceedings; thereafter it has 
not participated. Everett filed a petition for reconsidera- 
tion and thereafter filed a motion to intervene, which was 
granted by this Court. Everett has since filed and has been 
granted a motion to withdraw as intervenor. 
3/ The Commission decision on reconsideration was adopted on 
December 10, 1969. On December 9, 1969, KVOS-TV was auth- 
orized to operate with an increase in power from 214 kw to 229 kw. 


4/ The question is whether the Everett CATV system will carry 
duplicate CBS-TV network programming on two channels (KIRO- 
TV and KVOS-TV) or on one channel (KIRO-TV) . 
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5/ 
its carriage on the system and the apparent indifference of 


Everett to the outcome of this proceeding. 

The above points are discussed in greater detail 
pelow. First, however, comment must be made on two statements 
contained in the Commission brief: (a) counsel for KIRO stated 
that he could not locate the KVOS-TV “official map" in the 
Commission records: yet the map is there (Br., p- 13); and 
(b) the increases and decreases of power of KVOS-TV are ir- 
relevant (Br., pp. 14-15). 

Respecting the availability of the so-called "official" 
map in the Commission files, counsel for KIRO did state that 
he could not locate the map; neither apparently could counsel 
for KVOS-TV or Everett. Had they or either of them located 


the “official map" it certainly would have been produced at 
6/ 


some time during this 36-month proceeding before the Commission. 
Further, it is no secret that the public inspection files of 


the Commission and its public reference room are not models 
7/ 
of perfection. Sometimes files are "out" and occasionally 
8/ 
they are incomplete. However, we concede that the “official 


map" is in the files because Commission counsel so states. 


—— Ee 

5/ KVOS-TV has not participated in this proceeding since the 
Commission's initial decision granted KIRO-TV the relief 

it sought vis-a-vis KVOS-TV. 

6/ The initial request for relief was filed with the Commission 
on December 5, 1966 (A.1) and the Commission's decision on 

reconsideration was released on December 17, 1969 (A.125) . 


7/ In the possession of the Commission staff, for example. This 

is not meant to.imply any impropriety by the Commission. We 
merely bring to the attention of the Court that there are numerous 
filings with the Commission. Occasionally, this results in inno- 
cent misplacing. 


8/ It sometimes takes two weeks for a document to find its way 
from the Secretary's office to the public inspection files. 
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| 
There has also been a dispute between petitioner 


and the Commission respecting. the modifications of the 
KVOS-TV license. The appendix to this brief cones a 
recitation of increase and decrease of power applications 
filed on behalf of KVOS-TV since that station commenced 
operation. Thus, it is clearly established that, contrary 
to the view of the Commission, KVOS-TV has increased its 


power since 1956, the date of the "official map." The 
| 


importance of these modifications is subsequently discussed. 


The Commission did not Base Its Decision 
on the So-Called Official Map 


The Commission, on reconsideration, held that KVOS- 


TV placed a predicted principal community contour over a por- 


| 
tion of Everett. In justifying this decision the Commission 


stated: | 


"The determination of the KVOS-TV principal 
community contour in the direction of Everett, 
Washington was based on the transmitting an- | 
tenna height above average terrain of 2370 feet 
and the effective radiated power of 229 kilowatts. 
The map employed to establish KVOS's transmitting 
site and the Everett City limits was the Sectional 
Aeronautical Chart - Bellingham, edition of October 
1954." . (A. 125-126) . 

| 
Nowhere in. its. decision does the Commission state that it relied 


on the “official map" of KVOS. Clearly, the decision was not 
based in any way on the map; the Commission position to the con- 


trary notwithstanding (Br., pp- 13-15). | 
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In this respect the Commission states in its 


"|. Indeed, the Commission found on the basis 
of 'KVOS-TV's contour map and its entire en- 
gineering records,' which include the modi- 
fications made by KVOS, ‘that KVOS-TV's pre- 
dicted community contour encompasses part of 
Everett.'" (Br., 14-15; emphasis supplied). 


In fact, the Commission, in its decision, stated that it had 
‘examined the KVOS-TV contour map. (A. 125). The Commission 


in its decision further stated that its determination was the 


result of measurements by Commission engineers based on the KVOS- 
9 


TV operating power as of December 10, 1969. ED the Con- 
10. 
mission did not rely on the “official map" at att o 


The Commission Decision was Based on an 
Increase in Power Granted to KVOS-TV 
the Day Prior to the Commission 
Decision on Reconsideration 


The Commission adopted its decision on reconsideration 


which reversed its initial decision on December 9, 1969 (A. 125). 


——— 


As stated above, KVOS-TV was granted an increase in visual 
power on December 9, 1970. We do not know whether KVOS-TV 
operating at the authorized increase in power on December 
1969. 


The Commission takes the position that the 1956 contour 

map of KVOS-TV is valid because Commission actions sub- 
sequent to 1956 respecting the visual power of KVOS-TV did not 
affect the validity of the map. (Br., pp. 14-15). As is shown 
in the Appendix, the Commission granted KVOS-TV a permit to 
operate with visual power of 224 kilowatts on July 24, 1956 
(BMPCT-3999 modifying BPCT-1242). The Commission states that 
this is the "very application which contains the map relied on." 
(Br., p. 14). Yet, on July 24, 1957, the Commission granted 
a permit reducing the visual power of KVOS-TV to 216 kilowatts 
(BMPCT-4751, modifying BPCT-1242). A license to cover that 
permit was granted on April 9, 1958 (BLCT-619). The KVOS-TV 
power was apparently further reduced to 214 kilowatts (see BMLCT- 
417, granted April 5, 1966). It further appears that KVOS-TV 
operated with 214 kilowatts visual power from 1966 until Decem- 
ber 9, 1969, when the Commission authorized an increase in power 
to 229 kilowatts. Thus, the KVOS contour map is immaterial. 


=6= 


| 
On November 28, 1969, KVOS-TV filed an application for 
| 


license to cover an outstanding construction permit. In 

that application KVOS-TV certified that the station had 

been constructed pursuant to the permit. A request for 

program authority was filed and on December 9, 1969, KVOS- 

TV was authorized.to operate with its new power. The Com- 
mission utilized this grant in determining that KVOS-TV did, 

in fact, place a. predicted principal. community contour over 
Everett. It would appear, based on the December 9, 1969, 

grant and the calculations by Commission engineers referred 

to in the Commission's. decision on reconsideration a. 125-126) , 
that KVOS does place a predicted. principal community contour 
over a portion of Everett. However, this determination and 

the Commission. decision. on reconsideration occurred almost 
three months subsequent to the date of the initial decision. 
This determination should be siarepucdede™ cencctandly because 
the Commission grant of the Everett petition for reconsideration 


constituted. an abuse of discretion and petitioner's right to 


due process was violated to its prejudice. These arguments 


are contained in petitioner's initial brief and will not be 
| 


| 

11/ KIRO-TV offered other public interest reasons as to why 

it should be granted protection (A. 51-84). These include 
the following:..(a) KIRO-TV, Seattle, is much closer to Everett 
than KVOS-TV, Bellingham (the KIRO-TV transmitter site is not 
more than 27.8 miles from the farthest side of Everett while 
the distance is 59.4 miles from the KVOS transmitter site to 
the farthest side of Everett) (A. 59), (b) KVOS-TV programs 
for an audience north of Bellingham (Vancouver, British Columbia) , 
and not for those suburban communities outside of Seattle such 
as Everett (A. 59),and (c) KIRO spent thousands of dollars in- 
stalling a UHE translator station in Everett and promoting all- 
channel antennas in an attempt to improve service to Everett. 
(A. 12). | 
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repeated herein. (Br., 9-20) . 


The Public Interest 


The thrust of the Commission's public interest 
argument appears to be that its CATV rules must be enforced 


regardless of the fact that the parties who will benefit have 


not complied with the Commission's procedural rules. As is 


stated above, the public, as such, will not benefit. 

KVOS-TV and. Everett should be precluded from bene- 
fitting from the Commission's decision on reconsideration. 
KVOS-TV has not stated that it places a principal predicted 
contour over Everett. It did.not file a petition for recon- 
sideration. with.the Commission. It did not intervene in this 
proceeding... It would have been estopped from offering the so- 
called "official.map" to the Commission had it filed a petition 
for reconsideration. .. 

Everett, when it filed its petition for reconsidera- 
tion, stated that it found the map as a result of research 
by its engineer, but the Commission decision was not based on 
that map. .In addition, Everett stated that a new owner assumed 
management of .its CATV system in May of 1969, and shortly there- 
after an engineer for the ey owner discovered the so-called 
"official map". of cee However, there has not yet been 


an answer to petitioner's question whether that engineer was 


Ee 


12/ This was one of the reasons offered by Everett in an at- 

tempt to show that its petition for reconsideration should 
be considered on its merits even though Everett had not previous- 
ly participated in the proceeding before the Commission. 
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also employed by the old owners of the Everett CATV system 
(Pet. Br., p- 6). If he was so employed the Everett peti- 
tion for reconsideration should never have been granted by 
the Commission. i 

The Commission asserts that KIRO-TV could have 
filed an additional petition for reconsideration for the 
purpose of. rectifying_any. errors contained in the Commission 
conclusion. As is stated_above, the Commission con¢lusion 
was based on an action taken the day prior to its reversal 
of its initial decision.. That action (increasing the KVOS- 
TV visual power) rendered moot .any..argument based on the 


Commission calculations. It did not render moot the pro- 


cedural deficiencies discussed herein. 


Conclusion | 


For the foregoing reasons the Commission decision 
on reconsideration (FCC 69-1358) should be reversed and this 
matter should be remanded to the Commission was instructions 


to reinstate the initial decision (FC 69-691). 


Dated: May 25, 1970 ; 
Respectfytly submitted, 


7; | 
Leon jauer 
Wilkinson, Cragun & Barker 

Attorneys for Petitioner 


1616 H Street, N.W. 
Washington, D.C. 20006 


APPENDIX A 


KVOS-TV, BELLINGHAM, WASHINGTON 
BROADCASTING APPLICATION RECORD 

(TAKEN FROM OFFICIAL RECORDS OF 

FEDERAL COMMUNICATIONS COMMISSION) 


KVOS, Inc. letters: KVOS-TV 
Bellingham, Washington ; 


Bgeusse's tte Sloma Ske 


Action 
Application for Nature Date 
Construction perml or a new 
Comm. TV B/C Station GRANTED 1-22-53 
FREQ: Ch. # 12,204-210 Mcs. nt. terrain 550ft 
ERP: Vis. 16 kw.,Aur.8 kw. 
Hours of operation: Unlimited 
S-L: 2074 Yew Road,Bellinghan, 
Washington 
T-L 2074 Yew Road,Bellinghan, 
Washington 
(Vis.GE Composite,RF Amp. 
Modified type BF-3-A Amp.) 
Aur.GE Modified 250 W.FM 
Exciter and BF-2-A ampli- 
fier) (550.3") 
Filed by Andrew G. Haley,Atty. 
Application for 
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si 


Mod. of CP(BPCT-1242 which 
authorized a new Commercial 
TV B/C Station) to change ERP 
from Vis. 16 kw, Aur. 8kw to 
Vis. 33.4 kw, Aur. 16.9 kw and 
to install new antenna system. 
Filed by Andrew G. Haley, 
Atty. (570.5') 
Mod. of CP(BPCT-1242,/as mod., 
which authorized a new Comm. 
TV B/C Station) to extend com- 
pletion date from 12-24-53 
to 6-24-54. Filed by Andrew G. 
Haley, Atty. 
Mod. of CRCBPCT-1242,as mod., 
which authorized a new Comm. 
TV B/C Station) to extend 
completion date from6-24-54 
to 12-24-54. Filed by Andrew 
G. Haley, Atty. 


File No. Dated Application for Action 
Nature Date 

BMPCT- -17- Modification of CP (BPCT- “~~ GRANTED 7-30- 

Recd &filed 6-24-54 as mod, which auth. a new comm. | 

TV B/C Station.) to change ERP 
from Vis. 33 kw,Aur. 17 kw to 
Vis. 38.46 kw, Aur.19.5 kw, change 
transmitter location from 2074 | 
Yew Road, near Bellingham, Wash. to 
Mt. Constitution, Orcas Island, | 
Approx. 4 Mi., ESE of Eastsound, 

Wash. make antenna and other 
equipment changes. (2420.7) 

= Filed by Andrew G. Haley, Atty. 

MPCT-2720 12-28-54 Mod. of CP (BPCT-1242,as mod., | GRANTED 1-13-55 

Recd &filed 1-3-55 which auth. a new Comm.TV B/C 
Station) to extend completion 
date from 1-30-55 to 7-30-55. 

: Filed by Andrew G. Haley,Atty. 

CT-321 -29- Mod. of CP (BPCT-1242, as mod, 
Recd &filed 6-28-55 which authorized a new Comm.TV |; 
B/C Station) to extend completion 

date from 7-30-55 to 1-30-56. 
Filed by Andrew G. Haley, Atty. 
- -26- P to insta auxiliary trans- 

Recd &filed 7-28-55 mitters at the main transmitter 

. Amended 8-10-55 site. (Vis & Aur. GE-4TT6E3) 

Recd &filed 8-12-55 Filed by Andrew G. Haley,Atty. 

AUXILIARY TRANSMITTERS Amended to change the proposed 

application from alternate main 
transmitters to auxiliary 
transmitters. 

Filed oe Andrew 2 Haley,Atty: 

‘ BMPCT- -19- (o) P (B ,as mod, 

‘Recd &filed 12-27-55 which Garenoras ede a new Comn. 

Tv B/C Sta) to extend comp- 
letion date from 1-30-56 to 
tc 7-30-56. 

ay Filed by Andrew G. Haley,atty. 

BMPCT-3761 -6- Mod. of CP (BPCT-1242,as mo 

-Recd §filed 2-13-56 which auth.a new Comm. TV B/C. 

Station) to maintain presently 
auth.Aux.transmitters, as main | 
transmitters & to change ERP from 
Vis. 38.9 KW,Aur.19.5 KW to Vis.36 
KW,Aur. 19.5 KW. (Vis.& Aur.G.E.) 

4 TT-6E3) .Filed by Andrew G. Haley, Atty. 


File No. Dated Application for Action 


Nature Date 


BMPCT-3762 2-6-56 Mod. of CP(BPCT-2002, which GRANTED 3-16-56 


Recd &filed 
AUX. TRANS - 
MITTER 


BMPCT-37 
Recd &Filed 
AUX, TRANS- 
MITTER 


2-13-56 auth. aux. Transmitter at 
the main transmitter site) 
to maintain presently auth. 
main transmitters as Auxi- 
liary transmitters. (VIS.& 
AUR COMPOSITE) 
Filed By Andrew G. Haley,Atty. 
-3- Mod. of CP (BPCT-2002 which auth. 
2-15-56 auxiliary transmitters at the 
main transmitter site) for ex- 
tension completion date from 
3-1-56 to 6-9-56 
Filed by Andrew G. Haley,Atty. 


GRANTED -23- 


BMPCT-3999 6-7-56 Mod. of CP(BPCT-1242, as mod. GRANTED 7-24-56 


Recd &filed 
(Main Trans. 
& Ant.) 


BMPCT- 
Received 


MPCT— 
Recd &filed 

Ext .#3 
AUX, TRANS- 
MITTER 


BMPCT-4455 
Recd &filed 
Ext .#9 
MAIN TRANS, 
& ANT. 


which auth. a new Comm.TV B/C 
Station( to change ERP from 
Vis. 36:3 KW; Aur.19.5 KW to 
Vis. 224 KW,Aur.112 KW,install 
new transmitters and antenna 


6-15-56 


system and make other equipment 


changes. (2416.7f£t.) 
(VIS. & AUR. G.E. Exciter 
ATT6E3 and TF4-A Amplifier) 
Filed by Andrew G. Haley,Att 

124 TD TO ATTY. 
which authorized a new COMM,TV B/C (LTR. 7-25-56) 
Station) to extend completion (unnecessary, view 
date from 9-15-56 to 3-18-57. of gr.of 
Filed by Andrew G. Haley,Atty. BMPCT-3999) 
Mod. of CP(BPCT-2002, which GRANTED -22- 
authorized auxiliary trans- 
mitters at the main transmitter 
site) to extend completion date - 
from 9-15-56 to 3-16-57. 
Filed by Andrew G. Hale 

4 


7-23-56 


7-lLo- 
7-23-56 


12-27-56 
TV B/C Station) to extend com- 
pletion date from 1-24-57 to 
6-24-57. 
Filed by Andrew G. Haley,Atty. 


File No. Dated Application for Action 
| Nature Date 
BMPCT—4456 12-17-56 Mod. of CP(BPCT-2002,as mod. , 
Recd &filed 12-27-56 which authorized auxiliary = | 
| Ext.#4 transmitters at the main 
' AUX.TRANS. transmitter site) to extend 
completion from 1-24-56 to 
6-24-57. | 
Filed by Andrew G. Haley,Atty. GRANTED 1-23-57 
BLCT-618 4-22-57 License to cover construction 
‘Recd.&filed 5-1-57 (BPCT-1242,as modified) which zu GRANTED 4-9-58 
MAIN TRANS - ‘authorized a new Comm.TV 
MITTER AND ~ broadcast station. | 
ANTENNA Contingent on grant of BMPCT- -47! 1 
BLCT-619 4—-22—- License fo cover construction 
Recd &filed -l- permit (BPCT-2002,as modified) | GRANTED 4-9-58 
which authorized installation 
of Auxiliary transmitters. 
4 Oo Mod. of CP(BPCT-1242,as mod. 
Recd &filed 6-24- which auth.a new Comm.TV B/C | GRANTED 7-24-57 
MAIN TRANS, station) to change ERP from 
and ANTENNA Vis. 224 kw., Aur. 112 kw.to 
Vis. 216 kw. Aur. 108 kw.;ant. 
ht. abv.aver.terrain from 2370 
ft. to 2416.7 ft. and make changes 
in antenna system. 


Filed by Andrew G. Haley,Atty. 
(BLCT-618 contingent on grant of 
this application) | 
BROTSIg 1021650 EE oS 
‘Recd &filed 10-30-59 Andrew G. Haley,Atty. GRANTED 9-7-60 
MAIN TRANS, 
& ANT. 


‘BR =, 6 O—-1L6—599 * NEw A OF 7 NSI 

‘Recd &filed 10-30-69 Andrew G. Haley,Atty. GRANTED 9-7-60 

AUX TRANS. | 

'BALCT-14 -6-6 Voluntary assignment of ticense 

‘Recd & filed 2-10-61 to Rogan Jones, C.W. Jones, Ernest GRANTED 3-29-61 
MAIN TRANS, & E. Harper, Joseph Bloom & Davia EFF: 6-20-61 
ANT. & AUX. TRANS Mintz.Andrew G. Haley,Atty. 

‘BALCT-14 -6- Voluntary assignment o icense 

'Recd.&filed 2-10-61 to KVOS TELEVISION CORPORATION, GRANTED 3-29-61 
‘MAIN TRANS, & (Contingent on Grant of BALCT- -147) EFF: 6-20-61 
‘ANT, & AUX. Andrew G. Haley, Atty for assignor 

' TRANS. Cohn & Marks, Atty for assignee _ 


File No. Dated Application for Action 
Nature Date. 


Recd &filed 11-15-62 Stanley B. Cohen,Atty. 
MAIN TRANS, & 


ANT, 
BRCT—416 TI-21-62 RENEWAL OF LICENSE GRANTED 1-29-63 


Recd &filed 11-23-62 Stanley B. Cohen,Atty. 
AUXILIARY 


TRANSMITTER 

BPCT-3o20 4-20-64 Construction Permit to install 

Recd &filed 4-22-64. a new AuxiliaryTransmitter GRANTED 5-19-64 

AUXILIARY (Composite Plus TF4A Amplifeer) 

TRANSMITTER and make other equipment changes. 

Roy F. Perkins,Jr.Atty. 

BMLCT—21L3 11-30-64 Mod. of License to reduce Aural GRANTED 12-21-64 
Recd &filed ERP from 107 kw to 56 kw. $30.00 fee paid 
MAIN TRANS. & Roy F. Perkins, Jr.Atty. 


ANTENNA 
BMPCT-—6046 11-30-64 Mod. of CP(BPCT—3525, which auth— 
Recd &filed 12-29-64 orized installation of a new GRANTED 1-18-65 
AUX, TRANS- Auxiliary Transmitter) to extend 
MITTER completion date from 1-19-65 to 
1-19-66. 
Roy’ F. Perkins,Jr.Atty. (COHN & MARKS) 
BMPCT- -9- Mod. o 'P (BPCT— ,aS mod., 
Recd.&filed 6-14-65 which authorized installation of GRANTED 7-12-65 
AUX, TRANS- a new Auxiliary Transmitter) to 
MITTER extend completion date from 7-18-65 
to 1-19-66. 
Roy F. Perkins,Jr.Atty. 
BRCT- -3- N. L O. CENS. 
Recd &filed 11-10-65 Cohn & Marks, Atty. GRANTED 1-14-66 
MAIN TRANS, 
- -3- (o) 
Recd &filed Cohn & Marks, Atty. GRANTED ©.- 1-14-66 
AUXILIARY 
TRANSMITTER 
BMPCI-6207 12-17-65 Mod of CP(BPCT-3325, which auth. 
Recd ,&filed 12-21-65 installation of new Auxiliary GRANTED 1-14-66 
AUXILIARY transmitters) to extend completion 
TRANSMITTER date from 1-19-66 to 6-19-66. 
Cohn & Marks, Atty. 


BMLCT-417 - % icense to increase 
Recd &filed 12-27-65 vine ERP from 214 kw to 234 
MAIN TRANS, & kw and reduce aural ERP from 
ANTENNA 53.7 kw to 46.8 kw. 
Cohn and Marks, Atty. | 
BMPCT-6510 6-29-66 Mod. of CP(BPCT-3325 which 
Recd.&filed 7-6-66 authorized installation | GRANTED 8-1-66 
AUX, TRANS- of new Auxiliary trans- 
MITTER mitters) to extend comple- 
tion date from 7-14-66 to 
1-19-67. 
Cohn and Marks, Atty. 
PETITION TO DENY PENDING APPLICATIONS AND FOR THE COMMISSION TO CALL FOR 
AND DENY OTHER APPLICATIONS filed 11-1-66 by Cottone 10% Antwin Theatres, linc. 


i 
= -20- License to cover CP(BPCT- ,as aloe 
Recd &filed 1-24-67 mod.) mod.) which authorized | Condition: that the 
‘AUX.TRANS. installation of an Auxiliary ' Aux. Vis. & Aur. 
Transmitter. | trans.oper. power 
Cohn and Marks, Atty. (Roy F. outputsrdonnbdtnexceed 
Perkins,dr.)John W. Price, Engr./those..of::main: fran 
"BPCT-400 
‘Recd &filed 6-30-67 the following changes in an 
' MAIN TRANS, existing station: ERP to Vis. 
: & ANTENNA 245 kw,Aur. 49.0 kw; and make 
changes in the transmitting 
equipment. 
Marcus Cohn,Atty. (Roy F. 
Perkins,dz. ) John W. Price, Engr. 
“BMPCT- T-17- MP (BPCT-400 to exten $30.00 
' Recd &filed 7-23-68 completion date to 2-9-69. | #445614 7-23-68 
MAIN, TRANS Roy F. Perkins,Jr. Atty. 
& ANT, (Marcus Cohn) 
“BRCT- -5= L OF L G -I8= 
‘Received & 10-31-68 Paul Dobin, Atty. (Marcus Cohn) | Memo. Opinion & 
'filed PRESS AMENDED 12-16-68 re: business Order # 31468 
‘PN recd. 10-6-69 interests in reply to Comm's | adapted 
(1) MAIN TRANS, ltr, 11-22-68. See condition on 
& ANTENNA AMENDED 3-21-69 re: legal. back 
(2) AUX. TRANS, 


469333 $180.00 


File Neo. Appiication Action 
Nature 
BMPCT-6954 6 MP BPCT-4002,as mod. o extend RAN D 
Recd &filed completion date 8-1-69 
# 476355 Roy F. Perkins,Jr. Atty. 
MAIN TRANS, (Marcus Cohn) 
& ANTENNA 
BMPCT-703. MP (BPCT-4002,as mod.) to 
Recd.&filed extend completion date to 
# 521940 December 24, 1969 
PRESS Roy F. Perkins,Jr. Atty. 
MAIN TRANS, (Cohn and Marks) 
& ANTENNA 
BLCT-194 —20-69 Lic. (BPCT-4002 as mod. 
Recd & filed 11-28-69 for chgs. 
# 560403 $30 11-28-69 (Main Trans. &Ant.) 
PRESS: 12-15-69 Atty. Roy F. Perkins,Jr. 
(Cohn and Marks) 


* Program test authority granted December 9, 1969. 


CERTIFICATE OF SERVICE 


I, Leon T. Knauer, hereby certify that a copy of 
. 
the foregoing. Reply Brief for Petitioner, KIRO, Incorporated, 
| 
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John J. Conlin, Esquire 
Federal Communications Commission 
Washington, D.C. 

| 
Biard MacGuineas, Esquire 
Federal Communications Cen See 
Washington, D.C. 


Leon T. Knaue 


